A ATG CHAPTER 6
THE OWNER POLICY (OPA)

I ALTA OWNER POLICY (OPA): INSURING PROVISIONS

The ATG Owner Policy (OPA) currently in use was created by the American Land Title Association
(ALTA) in 1970 and then revised in 1987, 1990, and 1992. The first page of the OPA contains the
Insuring Provisions.

* NOTE: Policy language (or a paraphrased version of it) appears in italics throughout this section,
unless otherwise noted. The essential elements of the policy, Insured, Date of Policy, etc., are in bold.
The numbers that precede the Insuring Provisions below (e.g., “Paragraph 1) correspond to the order
in which the paragraphs appear on the first page of the policy. Other numbers and letters (that serve to
label the text) correspond to the numbers and letters that appear on the subject document itself.

Paragraph 1

Subject to the Exclusions from Coverage, the exceptions from coverage
contained in Schedule B, and the Conditions and Stipulations, the title company
insures, as of Date of Policy shown in Schedule A, against loss or damage, not
exceeding the Amount of Insurance stated in Schedule A, sustained or incurred
by the Insured by reason of:

This preamble paragraph sets forth several limitations or conditions to the coverage provided
under the Insuring Provisions: (1) each Insuring Provision is limited by the provisions of the
Exclusions from Coverage, the Exceptions on Schedule B, and the Conditions and Stipulations;
(2) coverage is afforded only for matters arising or existing as of the Date of Policy set forth in
Schedule A and not thereafter; and (3) coverage is limited to the Amount of Insurance set forth on
Schedule A (plus the costs of defense).

These limitations can be significant, and may completely negate coverage of a title matter based
upon the nature of the claim (a building or zoning violation existing prior to the Date of Policy
but for which no notice was recorded would be excluded under Exclusion from Coverage 1(a)), or
the Insured’s knowledge (a suit for specific performance by a prior defaulted buyer could be
excluded under Exclusion from Coverage 3(b) for matters known to the Insured but not known by
the insurer and not recorded in the public records). Prudent counsel for the Insured should review
all significant aspects of the transaction, the parties, the property, and the intended use to ensure
that any matters that need special coverage are addressed with the title company.

1. Title to the estate described in Schedule A being vested other than as
stated on Schedule A (except as limited by the Exclusions from Coverage,
the Exceptions from Coverage, and the Conditions and Limitations).

This first insuring clause insures against loss if title is not vested in the Insured as stated in
Schedule A of the policy. This involves both the estate (fee simple, leasehold, life estate, etc.) and
the “quantity” of the title (whole estate, one-half interest, etc.). Examples of this would include
the title company’s failure to discover in the public records the interest of someone other than the
Insured in title because of a missed deed, omitted heir, tax deed, partial interest, or, if extended
coverage is given, adverse possession.

Many title companies are unwilling to expand their liability under this clause by including
affirmative assurance as to the quantity or type of joint estate of co-owner insureds. Thus,
Schedule A may identify that fee title is vested in 4, B, and C, but will not affirmatively state that
each holds a one-third interest as joint tenants. This is especially true in the case of the Illinois
estate of tenancy by the entirety, since creation of the estate depends upon facts outside the land
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2. Any defect in or lien or encumbrance on title (except as limited by the
Exclusions from Coverage, etc.).

This provision is generally concerned with defects in the conveyancing instrument itself or in
how it was executed, or by some other matter (judgment or tax liens against the grantor, prior
unreleased mortgages, etc) that makes the Insured’s title defective.

The coverage under this clause differs from the first clause (title not vested as shown on Schedule
A) in that under the first clause, title to all or a portion of the land was never vested in the Insured
due to failure to obtain a conveyance from a titleholder, whereas, in this clause, there is an
instrument that at least purports to convey title to the Insured, but due to fraud, forgery,
insufficient authority, etc., the title in the Insured is defective in some way.

3. Unmarketability of the title.
A clause is a specific assurance to the Insured that:

— the title company will indemnify the Insured according to the terms of the policy if there is a
problem with the title, or if defects, liens, or encumbrances exist that are not raised on
Schedule B; and

— the Insured has title that may be sold to a buyer without these problems making the title
unmarketable and allowing a buyer to get out of a contract with the Insured if there is a
provision in the contract requiring the Insured to deliver “marketable title.”

Thus, if there is an insured title problem, the title company will attempt to cure the defect. If the
title company is unable to cure the defect so that the property can be sold without a loss because
of the defect, then the title company pays that loss, too.

This clause deals with the unmarketability of the title, not the property, a significant source of
confusion for insureds. The insured may be unable to sell the property because of some defect in
the property (e.g., the lack of working sewer and water facilities) but have perfectly marketable
title. Thus, the Insured may have “perfect legal title, worth nothing.” Burke, Law of Title
Insurance, (N.Y., Aspen Publishers, 2005), § 3.04[A], page 3-58. The fact that a title insurer is
willing to insure a defect does not make the title marketable, since “a buyer cannot be compelled
to buy a lawsuit.” Nelson v. Anderson, 286 Ill.App.3d 706, at 709, 676 N.E.2d 735, at 737 (5"
Dist., 1997).

4. Lack of right of access to and from the land.

The title company insures that the Insured has /legal (as opposed to physical) access to and from
the property either by means of a public way or a private easement.

This provision does not insure that a road exists or that the road is passable; only that the Insured
has an unobstructed unabridged legal right to get from a public way or private easement to the
property. This clause also does not insure access by a specific means. This may be of concern to
an insured who wants or needs access by a specific way or to a specific portion of the insured
land. If such is the case, the Insured should request that an Access Endorsement be issued with
the policy insuring that the land has access by a specified way that is physically open and
available.
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Paragraph 2 (after the four Insuring Provisions)

The title company agrees not only to indemnify the Insured against the title defects set
forth in the Insuring Provisions, but will also pay attorneys’ fees and other expenses
incurred in connection with defense of the title.

The insurer has two duties to the Insured: the duty to defend the Insured in an action affecting an insured
defect, and the duty to indemnify the Insured for covered losses due to that defect. Consistent with the
concept that the policy indemnifies the Insured against loss but does not guarantee title to the Insured, the
insurer’s duty to defend is greater than its duty to indemnify, i.e., the insurer may have to incur the
expense of defending the Insured in litigation even though eventually the insurer may be able to deny any
liability for the Insured’s losses.

Paragraph 3

In order to bind the title company, the policy, which is signed by the title company’s
President, must be countersigned on Schedules A and B by an issuing agent.

IL EXCLUSIONS FROM COVERAGE (THE FINE PRINT)

Certain matters are not covered, because, while they affect title to the real estate, they are beyond the
control of the title company, and often unascertainable from the land records available to the title
company.

The title company will not indemnify nor pay to defend title to real estate by reason of
loss due to:

1. (a) Any governmental regulation, law, or ordinance that restricts or
regulates:

(i) occupancy, use, or enjoyment of the land (building and zoning);
(ii) character or dimensions of structures thereon (zoning),

(iii)  separation in ownership or changes in area or dimensions of the
land (platting and zoning), or

(iv) environmental protection.

However, if a notice of violation or a lien for any of the foregoing
matters is recorded at Date of Policy and that notice or lien is not raised
on Schedule B, then the title company is liable for the violation.

(b) Other exercise of governmental police power is also excluded from
coverage, however, if a notice of such exercise is recorded and that
notice is not raised on Schedule B, then the title company is liable for
any loss from the exercise of governmental police power.

This is different from eminent domain (notably, no right to compensation by the landowner from the
government), and would include matters such as a loss of title due to drug forfeiture seizures.

2. Rights of governmental units in eminent domain.

Again, there is no coverage for governmental takings by eminent domain unless a notice thereof is
recorded and that notice is not raised on Schedule B. Not excluded from coverage are previous eminent
domain actions in which constructive notice has been given in the public records.

3. Defects, liens, encumbrances, adverse claims, or other matters:
(a) created, suffered, assumed, or agreed to by the Insured; or
(b) not known by the insurer, not recorded at Date of Policy, and known to

the Insured; or
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If the Insured (or an agent of the Insured) knew about a non-record defect, lien, etc., and failed to disclose
it to the insurer, the insurer has no liability for that matter. Note that any notification by the Insured of a
defect must be in writing.

(c) Resulting in no loss, or
(d) Attaching after the Date of the policy, or

(e) Resulting in loss or damage that would not have been sustained if the
Insured claimant had paid value for the insured estate.

This is generally directed at “donees,” i.e., persons who acquire title by gift or inheritance.

* NOTE: this exclusion does not conflict with the definition of “Insured” in Paragraph 1(a), below, of
the Conditions and Stipulations; an heir of the Insured is included in the definition of Insured, but is
subject to any claims that the heir failed to pay value.

4. Any claim by reason of the operation of the federal bankruptcy laws or any
similar state insolvency or creditors’ rights laws in which the insured transaction
is deemed a fraudulent conveyance or preferential transfer, except claims in
which the preferential transfer is due to the failure to timely record the deed or
due to the failure of the recording to constitute notice to third parties.

This exclusion was added in 1990 to exclude coverage for claims based upon, among others, fraudulent
transfer (11. U.S.C. § 548), equitable subordination (11 U.S.C. § 510(c)), or a preferential transfer (11
U.S.C. § 547) under the federal bankruptcy law, but did not include the exceptive clause. The exclusion
does not apply to exclude claims arising out of a prior transaction in the chain of title, but only the current
transaction involving the Insured. Many lenders and owners objected to the new exclusion because errors
by the title company (such as failure to timely record the deed) were also excluded. The 1992 ALTA
policy forms added the exceptive clause.

CONDITIONS AND STIPULATIONS (THE VERY FINE PRINT)

= TIP TO READER: Because most of the text in the following section is Policy language, for the sake
of easy reading it is not italicized.

The previous sections have described the affirmative coverages and the specific Exclusions from
Coverage. The remainder of the policy contains the Conditions and Stipulations. The Conditions and
Stipulations provide a place for the title company to state its understanding of certain terms, conditions,
options, and limitations, particularly regarding the handling of any claims.

1. Definition of Terms

a. Insured is the person/entity named in Schedule A of the policy. It also includes
successors-in-interest by operation of law and not by purchase (e.g., heirs,
devisees, etc.).

b. Insured claimant is the person claiming loss.

C. Knowledge or known means actual knowledge as opposed to constructive
knowledge.

d. Land is described as the four corners of the legal description in Schedule A, with
the improvements thereon, and nothing else.

e. Mortgage is any security instrument such as a mortgage, deed of trust, or trust
deed.

f. Public records are those records (the various indices in our Recorders’ Offices)

established by state statutes for the purposes of giving constructive notice to
purchasers of real estate. The definition of public records was clarified and
limited to the above, necessitated by some judicial interpretations that had
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included such diverse records as the Federal Register as part of the “public
records” for title insurance purposes.

g. Unmarketability of the title is an apparent or alleged defect in title, not excluded
or excepted from the policy, which, under the law of the state, would allow a
buyer to avoid his/her obligation to purchase.

Continuation of Insurance after Conveyance of Title

The policy will remain in force as long as the Insured: (1) retains an interest in the land;
or (2) holds a purchase money mortgage from a purchaser from the Insured.

Coverage will continue to the Insured even after conveyance to a purchaser if the
Insured’s liability is based upon a breach of covenants of warranty. There is no coverage
to new purchaser.

Notice of Claim to be given by the Insured

To file a claim, the Insured must notify the company promptly in writing. The Insured
should file a claim when one of the following situations arises:

1. The Insured is involved in litigation involving an insured matter;

ii. The Insured acquires knowledge (as defined in Paragraph 1, above) of an
adverse matter affecting title; and/or

1. The title is rejected as unmarketable.

If the Insured fails to promptly notify the company of matters requiring prompt notice
(e.g., tax sale), the company’s liability terminates, but only as to that matter for which
prompt notice is required. The Insured still has rights under the policy as long as the
company is not prejudiced by the Insured’s failure to notify.

Defense and Prosecution of Actions; Duty of Insured Claimant to Cooperate

a. In cases in which the title company has a duty to defend title according to the
terms of the policy, the Insured must request such a defense in writing.

b. The title company has the right to choose the lawyers to defend the Insured,
subject to the Insured’s rights to object to those lawyers for good cause.

C. The title company has the right to sue, defend, or compromise any claim, and to
appeal any adverse decision.

d. At the company’s expense, the Insured must assist in the prosecution or defense
of a claim by performing the following functions:

1. Securing evidence, obtaining witnesses, prosecuting or defending the
action or proceeding, or effecting settlement; and

il. Providing any other assistance that may be necessary to establish the title
to the estate or interest as insured.

If the Insured does not cooperate, the title company reserves the right to deny liability.
Proof of Loss or Damage

In addition to the Notice of Claim, the Insured claimant must submit a proof of loss
statement, signed and sworn to within 90 days after claimant becomes aware of the loss.
The proof of loss must state the lien or defect in question, the amount of loss, and how
that loss amount was calculated.

The title company may require the Insured to submit to an examination under oath as to
the facts of the loss. Also, the title company has the option of reviewing the Insured’s
documents, records, books, etc. that are relevant to the claim.
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If the Insured fails to submit the appropriate proof of loss or to fully cooperate with the
investigation of the claim, the title company may deny liability.

Options to Pay or Otherwise Settle Claims; Termination of Liability

In the event of a claim, the title company reserves the following rights:

a.

To pay or tender payment to the Insured the Amount of Insurance together with
any costs, attorneys’ fees, and expenses incurred by the Insured. Upon payment,
the company’s obligations (including the duty to defend) terminate.

Pay or settle with a third party, who is not the Insured, or pay or settle directly
with the Insured.

1. The company may pay the third party whose lien or encumbrance created
the claim and thus “fix” the problem for the benefit of the Insured; or

ii. The company may pay to the Insured the amount it would pay to the
third party above, but leave to the Insured the option of paying the third
party or not.

Once the title company pays the third party or the Insured, its liability for the matter —
including its duty to defend — ceases.

Determination, Extent of Liability, and Coinsurance

a.

The greatest amount of liability due the Insured, in any case, is the lesser of: (1)
The Amount of Insurance shown in Schedule A; or (2) The difference between
the value of the interest with and the value of the interest without the defect.

If Amount of Insurance on Schedule A is less than 80% of value of the property
(or consideration paid) on the Date of Policy, then the Insured is liable as a co-
insurer (i.e., Insured pays proportionate share of any claim).

1. Co-insurance also applies if the Insured makes improvements after the
Date of Policy that increases the value of the property in excess of 20%
over the Amount of Insurance in Schedule A. If this occurs, the company
pays any claim based upon the following formula:

120% of Insurance on Schedule A
(Amount of Insurance + Costs of Improvements)

Amount of Loss X

The title company will pay only those costs, attorneys’ fees, or expenses incurred
in defense of the claim pursuant to paragraph 4 of the Conditions and
Stipulations.

— In the preamble, the title company uses this paragraph to stress that this
contract is one of indemnity and not a guarantee of title. The distinction is
subtle, but certain risks are inherent in any title review. After reviewing the
risks, the title company agrees that it will pay the actual loss only for these
risks if they, or any one of them, result in loss to the Insured. The title
company intends to exculpate itself from any consequential damages that
may stem from a risk that turns into a loss to the Insured.

— The policy forms promulgated by ALTA since 1987 are an attempt to make
this clear to courts that interpret these policies. Courts have shown a desire to
ignore this distinction, and find liability against the insurance company
because, they reason, the Insured had a “reasonable expectation” that the risk
and all of the things that follow would be insured.
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10.

11.

12.

13.

14.

Apportionment

If more than one parcel is insured, and the parcels are not a single site, then the Amount
of Insurance will be apportioned between the two parcels based upon the value of each at
the Date of Policy. This can be changed at the time of issuance of the policy by
agreement of the Insured and the insurer.

Limitation of Liability

a. If the title company cures the problem in a diligent manner, its liability to the
Insured on that problem ends.

b. In litigation cases, the title company pays only when the litigation is complete
(after trial and appeals are concluded).

C. The title company will not be responsible for any liability voluntarily assumed by
the Insured without the title company’s assent.

Reduction of Insurance; Reduction or Termination of Liability

As payments are made under the policy for any claim (except payments for costs and
attorneys’ fees paid in defense of title or estate), the Amount of Insurance is reduced pro
tanto.

Liability Noncumulative

Any amounts paid by the insurer under any concurrent loan policy, or on any other
mortgage agreed to or assumed by the Insured that is a lien on the property, reduces
coverage under this policy.

Payment of Loss

a. The Insured must produce the original policy and endorsements prior to any
payment being made.

b. Once the title company’s liability has been fixed, the title company must make
payment to the Insured within 30 days of that determination.

Subrogation upon Payment or Settlement

a. When the title company pays a loss, the title company is subrogated to the rights
of the Insured (i.e., steps into the shoes of the Insured), and may try to gain
reimbursement from the wrongdoer who created the loss.

If the Insured causes the loss, the company need pay only that part that exceeds
the amount of the lost subrogation rights (i.e., the Insured is responsible for part
of a claim for which the company is unable to seek reimbursement through
subrogation).

b. The company may also seek reimbursement under other policies (e.g.,
construction bonds, indemnities, etc.), under which the Insured has rights.

Arbitration

In order to save litigation costs and expenses, either the Insured or the title company, may
seek to have the claim decided by an arbitrator. If the Amount of Insurance is
$1,000,000.00 or less, arbitration is available at the option of either the company or the
Insured; if the Amount of Insurance is over $1,000,000.00, arbitration is allowed only
when both parties agree.

Some Insureds want this provision deleted or modified to allow arbitration only upon
agreement by both parties, no matter what the Amount of Insurance.
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15. Liability Limited to This Policy; Policy Entire Contract

a. Once again, the title company stresses the nature of its responsibility: this policy
is a contract of indemnity, not a guarantee of title.

b. All losses, in tort or otherwise, are to be governed and limited by the terms and
amounts stated in the policy.

C. Any coverage, basic or additional by endorsement, must be authorized by the title
company.

16. Severability

If a provision or clause of the contract is determined to be unlawful, the policy shall be
deemed to be without it, and the balance of the contract shall control.

17. Notice, Where Sent

Send all notices, including claims, to the title company at the address listed.

SCHEDULE A

The Owner Form Schedule A sets forth the specific details of the transaction and of the real estate and
identifies the Insured, the Amount of Insurance, and the description of the insured land that are referred to
in the policy. Schedule A includes the following essential elements:

Policy Number
The policy number imprinted on the cover of the policy jacket.
Date of Policy

Generally, this is the date on which the insured interest was placed (recorded) in the public records,
although a later date may be required for certain transactions. This date determines the extent of the
insurer’s liability, since, with some exceptions, only matters appearing in the public records prior to
this date are insured.

Amount of Insurance

Generally, this is the sales price or other consideration paid for the interest, but could be any amount.
It is incumbent upon the Insured to determine the Amount of Insurance it requires, since this amount
also determines the extent of the insurer’s liability.

Name of Insured

The name(s) of the buyer(s)/grantee(s) or other person/entity for whom the insurer has agreed may be
a named insured under the policy.

The estate ... is at the Date of Policy ... vested in

The name(s) of the party(ies), who, at the Date of Policy, are the owners of the insured interest as
indicated in the public records.

The land referred to ... is described as follows
The full legal description of the premises being insured.
Issued by

The issuing agent’s firm name, member number, authorized signature, and address.
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V. SCHEDULE B

The Owner Form Schedule B also relates specifically to the real estate in question and sets forth matters
for which no coverage is given to the Insured, and for which the title company has no duty to defend.

=  Policy Number
The policy number imprinted on the cover of the OPA jacket.
= Standard Exceptions

The five Standard Exceptions from the Commitment are reprinted on Schedule B. In order to give
“full ALTA” or “extended” coverage for residential property, the underwriting guidelines described
in Chapter 4 must be met and the appropriate Standard Exception Waiver Endorsement (ATG Form
2038 for residential property or ATG Form 2047 for commercial property) must be attached to the
Owner Policy.

= Special Exceptions

Specific title matters that relate to the specific real estate, the parties, and the transaction, such as the
lien of taxes, mortgages, other liens or restrictions, easements, etc. that represent encumbrances on or
defects in title to the property are set forth in the remainder of Schedule B.

= Issued by
The issuing agent’s member number and authorized signature are on the bottom of the form.
VI. CLOSE OUT FILE

You must record the release deed of any previous mortgage before closing out your file. Upon receipt of
the release deed, it is necessary to have it recorded. Your search company will record the release for only
the cost of the county’s recording fee.

The following is a list of documents that should be forwarded to the ATG Champaign office:
= Chicago-Area Agency Closing
—  Copy of the Schedules A and B of the OPA, copy of any endorsements issued with the OPA.
— The completed Accounting Information Schedule.
— Copy of the signed ALTA Statement.
— Copy of the Personal Undertaking, if required.
— Copies of any other Affidavits, if required.
= Chicago-Area Non-Agency Closing
— All of the above and;
— Copies of the OMC, MPA, and endorsements.
—  Check for the underwriting fee.
— Copy of the prior title policy, if available
= Downstate

— All of the above.
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EXHIBIT 6-1: OWNER POLICY (OPA) - ATG® FORM 1010 (page 1 of 4)
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OWNER TITLE INSURANCE POLICY

American Land Title Association Owner Policy - amended October 17, 1992

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE
CONTAINED IN SCHEDULE B, AND THE CONDITIONS AND STIPULATIONS, Attorneys’
Title Guaranty Fund, Inc., an Illinois corporation, herein called ATG®, insures, as of Date of Policy
shown in Schedule A, against loss or damage, not exceeding the Amount of Insurance stated in
Schedule A, sustained or incurred by the Insured by reason of:

1. Title to the estate or interest described in Schedule A being vested other than as stated therein;
2. Any defect in or lien or encumbrance on the title;

3. Unmarketability of the title;

4. Lack of a right of access to and from the land.

ATG will also pay the costs, attorneys’ fees, and expenses incurred in defense of the title, as insured, but
only to the extent provided in the Conditions and Stipulations.

This policy shall become effective and binding when Schedule A and Schedule B and any endorsements
are signed by a title insurance agent or other authorized signatory of ATG.

Peter J. Birnbaum
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EXHIBIT 6-1: OWNER POLICY (OPA) - ATG® FORM 1010 (page 2 of 4)

EXCLUSIONS FROM COVERAGE

Eaz\eﬁuressly excluded from the coverage of this policy and ATG will not pay loss or damage, costs, attorneys’ fees, or expenses, which arise by reason of:

Any law, ordinance, or governmental regulation (including, but not limited to, building and zoning laws, ordinances, or regulations) restricting, regulating, prohibiting, or

relating to (i) the occupancy, use, or enjoyment of the land; (ii) the character, dimensions, or location of any improvement now or hereafter erected on the land; (iii) a
separation in ownership or a change in the dimensions or area of the land or any parcel of which the land is or was a part; or (iv) environmental protection, or the effect
of any violation of these laws, ordinances, or governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect, lien, or
encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy.

(b) Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or a notice of a defect, lien, or encumbrance resulting

from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy.

2. Rights of eminent domain, unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not excluding from coverage any taking which has
occurred prior to Date of Policy, which would be binding on the rights of a purchaser for value without knowledge.

3. Defects, liens, encumbrances, adverse claims, or other matters:

(a) created, suffered, assumed, or agreed to by the insured claimant;

(b) not known to ATG, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed in writing to ATG by the insured claimant prior
to the date the insured claimant became an Insured under this policy;

(c) resulting in no loss or damage to the insured claimant;

(d) attaching or created subsequent to Date of Policy; or

(e) resulting in loss or damage, which would not have been sustained if the insured claimant had paid value for the estate or interest insured by this policy.

4. Any claim, which arises out of the transaction vesting in the Insured the estate or interest insured by this policy, by reason of the operation of federal bankruptcy, state insolvency,

or similar creditors’ rights laws, that is based on:

(a) the transaction creating the estate or interest insured by this policy being deemed a fraudulent conveyance or fraudulent transfer; or

(b) the transaction creating the estate or interest insured by this policy being deemed a preferential transfer except where the preferential transfer results from the failure:

(i)  totimely record the instrument of transfer; or

(ii)  of such recordation to impart notice to a purchaser for value or a judgment or lien creditor.

1. DEFINITION OF TERMS.
The following terms when used in this policy mean:

(@) “Insured”: the Insured named in Schedule A,
and, subject to any rights or defenses ATG would have
had against the named Insured, those who succeed to
the interest of the named Insured by operation of law
as distinguished from purchase including, but not limited
to, heirs, distributees, devisees, survivors, personal
representatives, next of kin, or corporate or fiduciary
SUCCESSOrS.

(b) “insured claimant”: an Insured claiming loss or
damage.

(c) “knowledge” or “known”: actual knowledge,
not constructive knowledge or notice, which may be
imputed to an Insured by reason of the public records,
as defined in this policy or any other records that impart
constructive notice of matters affecting the land.

(d) “land”: the land described or referred to in
Schedule A, and improvements affixed thereto, which
by law constitute real property. The term “land” does
not include any property beyond the lines of the area
described or referred to in Schedule A, nor any right, title,
interest, estate, or easement in abutting streets, roads,
avenues, alleys, lanes, ways or waterways, but nothing
herein shall modify or limit the extent to which a right of
access to and from the land is insured by this policy.

(e) “mortgage” mortgage, deed of trust, trust
deed, or other security instrument.

(f)  “public records” records established under
state statutes at Date of Policy for the purpose of imparting
constructive notice of matters relating to real property to
purchasers for value and without knowledge. With respect
to Section 1(a)(iv) of the Exclusions from Coverage, “public
records” shall also include environmental protection liens
filed in the records of the clerk of the United States district
court for the district in which the land is located.

(9) ‘“unmarketability of the title” an alleged

CONDITIONS AND STIPULATIONS

or apparent matter affecting the title to the land, not
excluded or excepted from coverage, which would
entitle a purchaser of the estate or interest described in
Schedule A to be released from the obligation to purchase
by virtue of a contractual condition requiring the delivery of
marketable title.

2. CONTINUATION OF INSURANCE
AFTER CONVEYANCE OF TITLE.

The coverage of this policy shall continue in force
as of Date of Policy in favor of an Insured only so long
as the Insured retains an estate or interest in the land,
or holds an indebtedness secured by a purchase money
mortgage given by a purchaser from the Insured, or only
so long as the Insured shall have liability by reason of
covenants of warranty made by the Insured in any transfer
or conveyance of the estate or interest. This policy shall
not continue in force in favor of any purchaser from the
Insured of either (i) an estate or interest in the land, or (i)
an indebtedness secured by a purchase money mortgage
given to the Insured.

3. NOTICE OF CLAIM TO BE GIVEN
BY INSURED CLAIMANT.

The Insured shall notify ATG promptly in writing (i)
in case of any litigation as set forth in Section 4(a) below,
(i) in case knowledge shall come to an Insured hereunder
of any claim of title or interest, which is adverse to the
title to the estate or interest, as Insured, and which might
cause loss or damage for which ATG may be liable by
virtue of this policy, or (iii) if title to the estate or interest,
as insured, is rejected as unmarketable. If prompt notice
shall not be given to ATG, then as to the Insured all liability
of ATG shall terminate with regard to the matter or matters
for which prompt notice is required; provided, however,
that failure to notify ATG shall in no case prejudice the
rights of any Insured under this policy unless ATG shall
be prejudiced by the failure and then only to the extent of
the prejudice.

4. DEFENSE AND PROSECUTION
OF ACTIONS; DUTY OF INSURED
CLAIMANT TO COOPERATE.

(@) Upon written request by the Insured and
subject to the options contained in Section 6 of these
Conditions and Stipulations, ATG, at its own cost and
without unreasonable delay, shall provide for the defense
of an Insured in litigation in which any third party asserts
a claim adverse to the title or interest as insured, but only
as to those stated causes of action alleging a defect, lien,
or encumbrance or other matter insured against by this
policy. ATG shall have the right to select counsel of its
choice (subject to the right of the Insured to object for
reasonable cause) to represent the Insured as to those
stated causes of action and shall not be liable for and will
not pay the fees of any other counsel. ATG will not pay
any fees, costs, or expenses incurred by the Insured in the
defense of those causes of action that allege matters not
insured against by this policy.

(b) ATG shall have the right, at its own cost, to
institute and prosecute any action or proceeding or to do
any other act, which in its opinion may be necessary or
desirable to establish the title to the estate or interest,
as insured, or to prevent or reduce loss or damage to
the Insured. ATG may take any appropriate action under
the terms of this policy, whether or not it shall be liable
hereunder, and shall not thereby concede liability or waive
any provision of this policy. If ATG shall exercise its rights
under this paragraph, it shall do so diligently.

() Whenever ATG shall have brought an action
or interposed a defense as required or permitted by the
provisions of this policy, ATG may pursue any litigation
to final determination by a court of competent jurisdiction
and expressly reserves the right, in its sole discretion, to
appeal from any adverse judgment or order.

(d) In all cases where this policy permits or
requires ATG to prosecute or provide for the defense
of any action or proceeding, the Insured shall secure to
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ed by ATG, the Insured, at
Xpanse, shall give ATG all reasonable aid (i) in
any action or proceeding, securing evidence, obtaining
witnesses, prosecuting or defending the action or
proceeding, or effecting settlement, and (i) in any other
lawful act, which in the opinion of ATG may be necessary
or desirable to establish the title to the estate or interest as
insured. If ATG is prejudiced by the failure of the Insured
to furnish the required cooperation, ATG'’s obligations to
the Insured under the policy shall terminate, including any
liability or obligation to defend, prosecute, or continue any
litigation, with regard to the matter or matters requiring
such cooperation.

5. PROOF OF LOSS OR DAMAGE.

In addition to and after the notices required under
Section 3 of these Conditions and Stipulations have
been provided ATG, a proof of loss or damage signed
and sworn to by the insured claimant shall be furnished
to ATG within 90 days after the insured claimant shall
ascertain the facts giving rise to the loss or damage. The
proof of loss or damage shall describe the defect in, or
lien or encumbrance on the title, or other matter insured
against by this policy, which constitutes the basis of loss or
damage and shall state, to the extent possible, the basis
of calculating the amount of the loss or damage. If ATG is
prejudiced by the failure of the Insured claimant to provide
the required proof of loss or damage, ATG’s obligations
to the Insured under the policy shall terminate, including
any liability or obligation to defend, prosecute, or continue
any litigation, with regard to the matter or matters requiring
such proof of loss or damage.

In addition, the insured claimant may reasonably
be required to submit to examination under oath by any
authorized representative of ATG and shall produce for
examination, inspection, and copying, at such reasonable
times and places as may be designated by any authorized
representative of ATG, all records, books, ledgers, checks,
correspondence, and memoranda, whether bearing a
date before or after Date of Policy, which reasonably
pertain to the loss or damage. Further, if requested by any
authorized representative of ATG, the insured claimant
shall grant its permission, in writing, for any authorized
representative of ATG to examine, inspect, and copy all
records, books, ledgers, checks, correspondence, and
memoranda in the custody or control of a third party,
which reasonably pertain to the loss or damage. All
information designated as confidential by the insured
claimant provided to ATG pursuant to this Section shall
not be disclosed to others unless, in the reasonable
judgment of ATG, it is necessary in the administration
of the claim. Failure of the insured claimant to submit
for examination under oath, produce other reasonably
requested information, or grant permission to secure
reasonably necessary information from third parties, as
required in this paragraph, shall terminate any liability of
ATG under this policy as to that claim.

6. OPTIONS TO PAY OR
OTHERWISE SETTLE CLAIMS;
TERMINATION OF LIABILITY.

In case of a claim under this policy, ATG shall have
the following additional options:

(a) To Pay or Tender Payment of the Amount of
Insurance.

To pay or tender payment of the Amount of Insurance
under this policy, together with any costs, attorneys’ fees,
and expenses incurred by the insured claimant that were
authorized by ATG up to the time of payment or tender of
payment and that ATG is obligated to pay.

Upon the exercise by ATG of this option, all liability
and obligations to the Insured under this policy, other than
to make the payment required, shall terminate, including
any liability or obligation to defend, prosecute, or continue
any litigation.

(b)  To Pay or Otherwise Settle with Parties Other
than the Insured or With the Insured Claimant.

(i) to pay or otherwise settle with other
parties for or in the name of an insured claimant, any claim
insured against under this policy, together with any costs,
attorneys’ fees, and expenses incurred by the insured
claimant that were authorized by ATG up to the time of
payment and that ATG is obligated to pay; or

(i) to pay or otherwise settle with the
insured claimant the loss or damage provided for under
this policy, together with any costs, attorneys’ fees, and
expenses incurred by the insured claimant that were
authorized by ATG up to the time of payment and that ATG
is obligated to pay.

Upon the exercise by ATG of either of the options
pravided for in paragraphs (b)(i) or (i), ATG’s obligations
to the Insured under this policy for the claimed loss or
damage, other than the payments required to be made,
shall terminate, including any liability or obligation to
defend, prosecute or continue any litigation.

7. DETERMINATION, EXTENT OF
LIABILITY, AND COINSURANCE.

This policy is a contract of indemnity against actual
monetary loss or damage sustained or incurred by the
insured claimant who has suffered loss or damage by
reason of matters insured against by this policy and only
to the extent herein described.

(a) The liability of ATG under this policy shall not
exceed the least of:

(i) the Amount of Insurance stated in
Schedule A, or,

(i)  the difference between the value of the
insured estate or interest as insured and the value of the
insured estate or interest subject to the defect, lien or
encumbrance insured against by this policy.

(b) Inthe event the Amount of Insurance stated in
Schedule A at the Date of Policy is less than 80 percent
of the value of the insured estate or interest or the full
consideration paid for the land, whichever is less, or
if subsequent to the Date of Policy an improvement is
erecied on ihe iand, which increases ihe vaiue of ihe
insured estate or interest by at least 20 percent over the
Amount of Insurance stated in Schedule A, then this Policy
is subject to the following:

(i) where no subsequent improvement
has been made, as to any partial loss, ATG shall only
pay the loss pro rata in the proportion that the Amount of
Insurance at Date of Policy bears to the total value of the
insured estate or interest at Date of Policy; or

(i)  where a subsequent improvement has
been made, as to any partial loss, ATG shall only pay
the loss pro rata in the proportion that 120 percent of the
Amount of Insurance stated in Schedule A bears to the
sum of the Amount of Insurance stated in Schedule A and
the amount expended for the improvement.

The provisions of this paragraph shall not apply to
costs, attorneys’ fees, and expenses for which ATG is
liable under this policy, and shall only apply to that portion
of any loss that exceeds, in the aggregate, 10 percent of
the Amount of Insurance stated in Schedule A.

(c) ATG will pay only those costs, attorneys’ fees,
and expenses incurred in accordance with Section 4 of
these Conditions and Stipulations.

8. APPORTIONMENT.

If the land described in Schedule A consists of two
or more parcels, which are not used as a single site, and
a loss is established affecting one or more of the parcels
but not all, the loss shall be computed and settled on a
pro rata basis as if the Amount of Insurance under this
policy was divided pro rata as to the value on Date of
Policy of each separate parcel to the whole, exclusive of
any improvements made subsequent to Date of Policy,
unless a liability or value has otherwise been agreed
upon as to each parcel by ATG and the Insured at the time
of the issuance of this policy and shown by an express

statement or by an endorsement attached to this policy.

9. LIMITATION OF LIABILITY.

(a) If ATG establishes the title, or removes the
aileged defect, iien, or encumbrance, or cures the iack
of a right of access to or from the land, or cures the claim
of unmarketability of title, all as insured, in a reasonably
giligent manner by any method, including litigation and
the completion of any appeals therefrom, it shall have
fully performed its obligations with respect to that matter
and shall not be liable for any loss or damage caused
thereby.

(b) In the event of any litigation, including
litigation by ATG or with ATG’s consent, ATG shall have
no liability for loss or damage until there has been a final
determination by a court of competent jurisdiction, and
disposition of aii appeais therefrom, adverse fo the titie as
insured.

(c) ATG shall not be liable for loss or damage to
any Insured for liability voluntarily assumed by the Insured
in settling any claim or suit without the prior written
consent of ATG.

10. REDUCTION OF INSURANCE;
REDUCTION OR TERMINATION OF
LIABILITY.

All payments under this policy, except payments
made for costs, attorneys’ fees, and expenses, shall
reduce the Amount of the Insurance pro tanto.

11. LIABILITY NONCUMULATIVE.

It is expressly understood that the Amount of
Insurance under this policy shall be reduced by any
amount ATG may pay under any policy insuring a
mortgage to which exception is taken in Schedule B or to
which the Insured has agreed, assumed, or taken subject,
or which is hereafter executed by an Insured and which
is a charge or lien on the estate or interest described or
referred to in Schedule A, and the amount so paid shall
be deemed a payment under this policy to the insured
owner.

(@) No payment shall be made without producing
this policy for endorsement of the payment unless the
policy has been lost or destroyed, in which case proof of
loss or destruction shall be furnished to the satisfaction of
ATG.

(b) When liability and the extent of loss or
damage has been definitely fixed in accordance with
these Conditions and Stipulations, the loss or damage
shall be payable within 30 days thereafter.

13. SUBROGATION UPON PAYMENT
OR SETTLEMENT.

(a) ATG’s Right of Subrogation.

Whenever ATG shall have settled and paid a claim
under this policy, all right of subrogation shall vest in ATG
unaffected by any act of the insured claimant.

ATG shall be subrogated to and be entitled to all
rights and remedies that the insured claimant would
have had against any person or property in respect to
the claim had this policy not been issued. If requested by
ATG, the insured claimant shall transfer to ATG all rights
and remedies against any person or property necessary
in order to perfect this right of subrogation. The insured
claimant shall permit ATG to sue, compromise, or settle
in the name of the insured claimant and to use the name
of the insured claimant in any transaction or litigation
involving these rights or remedies.

If a payment on account of a claim does not fully
cover the loss of the insured claimant, ATG shall be
subrogated to these rights and remedies in the proportion
that ATG’s payment bears to the whole amount of the
loss.

If loss should result from any act of the insured
claimant, as stated above, that act shall not void this
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(b) ATG’s Rights against Non-Insured Obligors.

ATG'’s right of subrogation against non-insured
obligors shall exist and shall include, without limitation,
the rights of the Insured to indemnities, guaranties, other
policies of insurance, or bonds, notwithstanding any terms
or conditions contained in those instruments that provide
for subrogation rights by reason of this policy.

14. ARBITRATION

Unless prohibited by applicable law, either ATG or
the Insured may demand arbitration pursuant to the Title
Insurance Arbitration Rules of the American Arbitration
Association. Arbitrable matters may include, but are not
limited to, any controversy or claim between ATG and the
Insured arising out of or relating to this policy, any service
of ATG in connection with its issuance or the breach of a
policy provision or other obligation. All arbitrable matters
when the Amount of Insurance is $1,000,000 or less shall
be arbitrated at the option of either ATG or the Insured.
All arbitrable matters when the Amount of Insurance is
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in excess of $1,000,000 shall be arbitrated only when
agreed to by both ATG and the Insured. Arbitration
pursuant to this policy and under the Rules in effect on
the date the demand for arbitration is made or, at the
option of the Insured, the Rules in effect at Date of Policy
shall be binding upon the parties. The award may include

attarmevs’ fees only if the lawe of the state in which the
atorneys fees oniy If the :aws OF Ine state in wnicn tne

land is located permit a court to award attorneys’ fees to
a prevailing party. Judgment upon the award rendered
by the Arbitrator(s) may be entered in any court having
jurisdiction thereof.

The law of the situs of the land shall apply to an
arbitration under the Title Insurance Arbitration Rules.

A copy of the Rules may be obtained from ATG
upon request.

15. LIABILITY LIMITED TO
THIS POLICY; POLICY ENTIRE
CONTRACT.

(a) This policy, together with all endorsements,
if any, attached hereto by ATG, is the entire policy and
contract between the Insured and ATG. In interpreting any
provision of this policy, this policy shall be construed as a
whole.
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(b) Any claim of loss or damage, whether or not
based on negligence, and which arises out of the status
of the title to the estate or interest covered hereby or by
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any action asserting such clai
policy.

(¢) No amendment of or endorsement to this
policy can be made except by a writing endorsed hereon
or attached hereto signed by either the President, a
Vice President, the Secretary, an Assistant Secretary, or
validating officer or authorized signatory of ATG.

16. SEVERABILITY.

In the event any provision of the policy is held
invalid or unenforceable under applicable law, the policy
shall be deemed not to include that provision and all other
provisions shaii remain in fuii force and effect.

17. NOTICES, WHERE SENT.

All notices required to be given ATG and any
statement in writing required to be furnished ATG shall
include the number of this policy and shall be addressed to
ATG at 2408 Windsor Place, P.O. Box 9136, Champaign,
lllinois 61826-9136.

\ Al{}; \VA'I(';

o 7

Y N 2

ALNYYVND
JTLIL
SAINYOLLY

Page 6-14

ATG Basic Forms and Procedures - Illinois
© ATG (6/10)



EXHIBIT 6-2: OWNER FORM SCHEDULE A — ATG® FORM 1011
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Policy No

1. Name of Insured:

2. The estate or interest in the land described herein and which is covered by this policy is, at the effective date hereof, vested in the

ATTORNEYS' TITLE GUARANTY FUND, INC.

ATG®” OWNER FORM - SCHEDULE A
Date of Policy:
State Issued:

File Name:

Amount of Insurance: $

named insured and is fee simple (if other specify same):

The land referred to in this

[95]

policy is described as follows:

ISSUED BY

ATG FORM 1011
©ATG (REV. 12/98)

Member No.

Signature of Member or Authorized Signatory

FOR USE IN: ALL STATES

ATG Basic Forms and Procedures - Illinois

© ATG (6/10)
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EXHIBIT 6-3: OWNER POLICY SCHEDULE B - ATG® FORM 1012

S T ATTORNEYS TITLE GUARANTY FUND, INC.
D 4)
< AP
\@ﬂ%&N\&& ATG" OWNER FORM - SCHEDULE B
Policy No.: Date of Policy:
State Issued:
File Name:

This policy does not insure against loss or damage (and ATG will not pay costs, attorneys’ fees, or expenses) that arise by reason of
the following exceptions:

Standard Exceptions
1. Rights or claims of parties in possession not shown by the public records.

2. Encroachments, overlaps, boundary line disputes, and any matters that would be disclosed by an accurate survey and inspection of
the premises.

3. Easements, or claims of easements, not shown by the public records.

4. Any lien, or right to a lien, for services, labor, or material heretofore or hereafter furnished, imposed by law, and not shown by the
public record.

5. Taxes or special assessments that are not shown as existing liens by the public records.
Special Exceptions

1. The lien of taxes for the year and thereafter.

ISSUED BY

Member No. Signature of Member or Authorized Signatory

ATG FORM 1012 FORUSE IN: IL, IN
© ATG (REV. 9/05)
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EXHIBIT 6-4: ACCOUNTING INFORMATION SCHEDULE - ATG® FORM 1091

ATTORNEYS' TITLE GUARANTY FUND, INC.

ACCOUNTING INFORMATION SCHEDULE

O Illinois [ Indiana O Wisconsin
General Information
Member No.: County: File Name:
(County Name or Code) (Optional)
OPA No.: OPA Amount: OPA Eff. Date:
MPA No.: MPA Amount: MPA Eff. Date:
OMC No.: OMC Eff. Date:
Premium Information
$ Owner $ Check attached; ck #
or
$ Mortgagee (see list below) $ Premium withheld by ATG
or
$ Endorsement fees $ Premium sent with OMC
$ Agent registration fee (Illinois) # Special rate confirmation
If confirmation no. is not referenced, policies will be billed at the basic rate.
$ Total # Closing confirmation
When attaching one check for several policies, be sure that the total (Chicago area agency closings only)

of the individual transactions agrees with the amount of the check.
Policy Information

MPA Insured’s Name(s):
OPA Insured’s Name(s):

Buyer’s Name(s) (if different):

Seller’s Name(s) (or Owner’s Name(s) if refinance):

PIN: Property County:

(County Name or Code)

Prior Title Policy Reference
Please attach if non-ATG. Mid America Title Insurance Company’s policies and commitments will not be accepted as prior title evidence.

Company:

Date: Policy No.: Amount: $

Endorsement Information

Listed below are endorsements for which a fee is due. Please check the items that apply to the subject policies. If a fee is due for the
endorsement, transfer the total amount to the “Endorsement fees” line of the “Premium Information” section above. Remit the
endorsement premium to ATG.

O Not applicable O Special Risk Endorsements:
O ABI (call ATG for rate on any ABI)

O Assumption Certificate No.:

[0 Environmental Protection Lien (residential)
O Other:

Please complete and attach to front of each OPA and each MPA. Thank you.

ATG FORM 1091 FOR USE IN: ALL STATES
©ATG (REV. 9/03)
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	I. ATG Service Level 1 | Traditional Title Agency
	Traditional Title Agency members issue title insurance much in the same manner as stand-alone title agents. They obtain a title search by conducting a search of the public records or by purchasing a search from a third-party approved search provider. They prepare title commitments and policies using ATG title insurance production technology and conduct real estate closings. The responsibilities for Traditional Title Agency members are distributed between ATG and members as shown in Table 1, below:
	ATG can assist a Traditional member by performing title searches in the various counties listed in Table 1B. Please see Chapter 2, Search Standards, for more information about search requirements, search standards and search procedures. When using an ATG search department, please follow the procedures below:

	II. ATG Service Level 2 | Title Services Complete
	Members selecting the Title Services Complete service level receive clerical assistance in commitment and policy typing. The responsibilities for Title Services Complete are divided into two categories and are distributed between ATG and members as shown in Tables 2 and 2A, below.

	III. ATG Service Level 3 | Title Services Support
	IV. ATG Service Level 4 | Title Services Commercial
	V. Responsibilities of ATG Members and Closers at the Closing
	Proper preparation for the closing plus a full understanding of the duties of the ATG member and the closer will shorten the time and anxiety of the event, plus significantly reduce follow-up problems.
	A. ATG Member Responsibilities at Closing
	1. The ATG member is the person at the closing who represents ATG. In representing ATG, the member must do the following things at or before closing:
	a. Review the title commitment to be sure that all adverse matters have been properly raised as exceptions. If you are at closing, hand-write in any additional exceptions and make sure that buyers and lenders obtain copies of the revisions.
	b. Review the buyer’s and lender’s documents and title requirements. The member must determine that the deed and/or mortgage are insurable, and must find out whether and how those requirements can be fulfilled by ATG and obtain all necessary documents, money, etc. to meet the requirements. These responsibilities include collecting documents such as the ALTA Statement, survey, or Affidavit in Lieu of Survey. The buyer and lender may require written proof that ATG will fulfill their title requirements, which can be provided by marking up the commitment and Agency/Escrow Agreement at closing.
	c. Review the Invoice for Title Charges for accuracy and changes, and review the Settlement Statement to be sure it reflects the invoice.

	2. In some situations, you may not be able to attend the closing. In those cases, provide written instructions to the closer about ATG’s requirements to provide the title coverage requested. 
	The following is a list of the thirteen most common closing delays, which provides a starting point for considering the responsibilities members bear at closing:
	a. Missing information on the deed:
	i. Signatures of all title holders;
	ii. Marital status for buyer and seller;
	iii. Date;
	iv. Legal description;
	v. PIN; and
	vi. Homestead language.

	b. Missing city stamps and/or exempt stamps.
	c. Missing Water Certification (City of Chicago).
	d. Missing Zoning Certification (City of Chicago).
	e. Incomplete transfer declarations (state, county, municipality).
	f. Expired payoff letters.
	g. Incorrect payoff amounts. (Confirm payoff amount(s) the day before closing.)
	h. Missing proper documentation to waive Schedule B exceptions.
	i. Missing Association Letters/Certificate of Insurance.
	j. Missing Estimate of Redemption.
	k. Missing Power of Attorney (required if client is not attending the closing).
	l. Missing end-lender approval. (Schedule closing only if the buyer’s loan is approved to close by the end-lender, not mortgage broker.)
	m. Missing or fake IDs.


	B. ATG Closer Responsibilities at Closing
	The closer is the person at the closing who represents the lender, if there is one, by following the lender’s closing instructions. The closer will also carry out instructions from other parties, if presented with written instructions, which often may happen at commercial property closings, or in cash transactions. In general, the closer will collect money and documents, and then disburse the money and record the documents. 
	Closers, including ATG Independent Closers, are not responsible for making decisions about whether ATG can insure title defects, or about what may be required to do so. The member bears that responsibility. In some cases, the ATG member may be the closer on a transaction, in which case, you will be fulfilling both the role of title agent and the role of closer at the closing, and bearing all responsibilities for both roles. 
	ATG Independent Closers have the following responsibilities:
	1. Pickup and return of lender’s closing package.
	2. Follow lender instructions in the closing package.
	3. Supervise the proper execution of the note, mortgage, and all mortgage-related documents, including notarization, where require.
	4. Review and verify that the HUD Statement is accurately completed, balanced, and signed by all necessary parties.
	5. Collect and distribute all funds with accuracy.
	6. Deliver the completed title package, including the commitment, to ATG.
	7. Complete the “Closer Checklist” and return in the title package. This form is used to check the accuracy of the documents being returned in the title package. The seller’s attorney can also use this form.
	8. Resolve all post-closing issues.
	ATG Independent Closers now are able to amend HUDs and print checks using laptop computers and portable printers. If closing in a member’s office, the closer will need a place to set up and plug in his or her laptop computer and check printer.


	VI. Ethical Considerations
	A. Conflicts of Interest 
	There are two sources law governing conflicts of interest for ATG member attorneys. The first is Illinois Rules of Professional Conduct (RPC) Nos. 1.7 and 1.8. The second is the disclosure requirements of the Title Insurance Act.
	1. Illinois Rules of Professional Conduct
	Illinois RPC No. 1.7 is the general rule on conflict of interest and RPC No. 1.8 addresses conflicts of interest in specific prohibited transactions. The Illinois State Bar Association (ISBA) Opinion No. 227, which is the same as ABA Formal Opinion No. 304, issued October 25, 1963, recognized the ethical propriety of bar-related title insurance companies. In ISBA Opinion No. 84-1, July 1983, the ISBA stated that an ATG member’s disclosure of his or her interest in ATG to the seller, when the seller is the ATG member’s legal client, is sufficient to satisfy the requirements of the conflict of interest rule of the then existing Code of Professional Responsibility. 
	In ISBA Opinion No. 93-1, the ISBA addressed title companies’ attorney agent programs, similar to the Title Services programs ATG offers, and found that they do not violate any of the RPC by their nature, although attorneys participating in them must avoid conflicts of interest under RPC No. 1.7 and 1.8, charge reasonable fees pursuant to RPC No. 1.5, and observe the restrictions on solicitation posed by RPC No. 7.3. Further, member attorneys must comply with state and federal laws controlling title agent conduct, such as the Real Estate Settlement Procedures Act, 12 USC § 2601, et seq., and the Title Insurance Act, 215 ILCS 155/1 et seq., and failure to do so could violate RPC No. 8.4. 

	2. Title Insurance Act
	Under Section 18 of the Title Insurance Act, 215 ILCS 155/18, a title insurance agent with a financial interest in writing title commitments and policies must disclose to the party or parties purchasing the title insurance the title agent’s financial interest in the title insurance company and an estimate of the title charges. In most cases, this requires disclosure to both the buyer and seller because the buyer usually pays for the lender’s title insurance policy and the seller usually pays for the buyer’s title insurance policy. Because all members have a financial interest in writing title commitments and policies, all members must make this disclosure on all transactions. 
	ATG’s Disclosure Statement Controlled Business Arrangement (ATG Form 3017-A), discloses that the member has a financial interest in ATG, and makes an estimate of the fees and charges that will be made in connection with the title and/or escrow services. You should complete the form and include it with every commitment you issue.


	B. Agency Escrow Disbursement Accounts 
	An Agency Escrow Disbursement Account is a bank account that a member uses to deposit and disburse real estate closing funds for closings where the member is acting as ATG’s agent. Any other use of the Agency Escrow Disbursement Account is strictly prohibited. 
	ATG members who maintain ATG Agency Escrow Disbursement Accounts must comply with ATG’s requirements for the conduct, maintenance, control, and reconciliation of the accounts. ATG may, for cause, terminate or suspend an ATG member’s authority to maintain the account at any time. 
	An ATG member maintaining an ATG Agency Escrow Disbursement Account must provide an Irrevocable Letter of Direction (ATG Form 3036) to the financial institution where the account is maintained. This letter authorizes the bank to send ATG copies of any pertinent account information, as solely determined by ATG. 
	ATG Agency Escrow Disbursement Accounts are also used to satisfy various state laws and regulations that require attorneys to keep client funds separate from the attorney’s or firm’s funds. Illinois RPC No. 1.15 prohibits attorneys from commingling funds, but allows an attorney conducting real estate closings to maintain a separate Real Estate Funds Account (REFA) under certain circumstances. If a REFA, such as the Agency Escrow Disbursement Account described herein, is properly used, the lawyer’s disbursement of funds deposited for closing, but not yet collected, will not violate Rule 1.15. To comply with REFA requirements, only good funds as defined by Rule 1.15 may be deposited into the Agency Escrow Disbursement Account. 
	To be certain that you satisfy ATG policy, and the Rules of Professional Conduct, you must follow the following procedures:
	1. Who may have an Agency Escrow Disbursement Account?
	Only ATG members in good standing may have an Agency Escrow Disbursement Account bearing ATG’s name or logo.

	2. Establishing an Agency Escrow Disbursement Account
	The account name must include the words “Agency Escrow Disbursement Account.” Attorneys’ Title Guaranty Fund, Inc. may be used in the title. For example, either of the following is acceptable:
	Agency Escrow Disbursement AccountJohn Doe, Title Insurance Agent
	or
	Attorneys’ Title Guaranty Fund, Inc.Agency Escrow Disbursement AccountJohn Doe, Title Insurance Agent
	ATG members opening an Agency Escrow Disbursement Account must execute an Irrevocable Letter of Direction (ATG Form 3036) to the drawee institution. 
	ATG also recommends the use of ATG approved accounting software. We also retain the right to verify monthly reconciliations via electronic mail. 
	When an Agency Escrow Disbursement Account is established, the member must report the account number, the bank name and address, and the member’s name and number to ATG’s Audit Department. The member is responsible for the proper conduct, maintenance, and reconciliation of the account. ATG will conduct periodic audits and will verify the reconciliation of the account. 

	3. Use of Agency Escrow Disbursement Account
	Members may only deposit money into Agency Escrow Accounts, as follows: 
	a. Money collected to fund a closing in which you are writing title for ATG;
	b. Money intended to cover check charges or bank fees. 
	Personal use of the Agency Escrow Disbursement Account or use for non-ATG transactions is strictly forbidden. All activity including bank service charges and check charges must be recorded in the member’s records of the account.

	4. Restrictions
	ATG procedures, various state laws, and the Rules of Professional Responsibility place certain restrictions on the use of your Agency Escrow Disbursement Account:
	a. Personal use of the Agency Escrow Disbursement Account is strictly forbidden.
	b. The account must never be used for transactions other than real estate closings in which the member is acting writing title for ATG. 

	5. Software and Reconciliation
	The use of ATG approved software is recommended to maintain consistent records and procedures. You must reconcile the Agency Escrow Disbursement Account with the bank statement each month. Members must immediately notify ATG on becoming aware of any problem with the account. 

	6. Acceptance of Cash
	We strongly urge you not to deal with cash. When a party to a real estate transaction deposits cash, the member must prepare a receipt that contains the following information:
	a. The name of the member’s office.
	b. ATG member number.
	c. The date and time the cash was received.
	d. The amount of money received.
	e. The name, address, and telephone number of the person who paid the money.
	f. A copy of each receipt must be kept in the file.
	 NOTE: Accepting cash in the amount of $10,000.00 or more will require the preparation and filing of IRS forms. 

	7. Deposits
	All escrow funds received must be deposited daily into the Agency Escrow Disbursement Account. Funds received after banking hours should be deposited in the night depository at the bank. 

	8. Escrow Funds and Title Indemnities
	There are several reasons why funds may be held in escrow after a closing. Whenever funds are held in escrow after a closing, there must be a written escrow agreement detailing the reason the funds were held, the time period during which the funds are to be held, and the parties necessary to authorize disbursement of the funds. ATG has standard form agreements, and the Underwriting Department can assist you in drafting an agreement for any title insurance escrow.
	When funding an escrow, a check should be written from the closing account to the party holding the money. If ATG is holding the funds, the check should be payable to ATG as escrowee. If a member firm is holding the funds, a check should be written to the firm as escrowee (we strongly discourage you from acting as escrowee in your personal capacity). The check should be attached to a copy of the escrow agreement and saved in a file you maintain for the escrow. When you receive written authorization to disburse the funds, void the original check and issue new checks.
	When a customer requests that the funds be invested, have the parties sign a Letter of Direction to Invest Funds (ATG Form 4008) documenting that instruction.

	9. Record Keeping Requirements
	You must keep the records of an ATG Agency Escrow Disbursement Account up to date at all times, so that they may be inspected by ATG. ATG reserves the right to audit this account at any time and can be expected to do so under any of the following circumstances:
	a. If a check is returned for non-sufficient funds (NSF).
	b. When a member terminates his or her relationship with ATG. 
	c. Whenever a member has not followed ATG procedures.
	d. When ATG determines that a periodic or random review is appropriate.
	Upon ATG’s request, members must immediately submit account information, bank statements, receipts, and checks for review.
	All records pertaining to this account must be kept for seven (7) years beyond the current year.



	EXHIBIT 1-1: TITLE SEARCH REQUEST FORM – ATG® FORM 4018
	EXHIBIT 1-2: TITLE SERVICES ORDER FORM (CHICAGO AREA) – ATG® FORM 4050
	EXHIBIT 1-3: TITLE SERVICES ORDER FORM (DOWNSTATE ILLINOIS) – ATG® FORM 4051
	EXHIBIT 1-4: IRREVOCABLE LETTER OF DIRECTION – ATG® FORM 3036
	EXHIBIT 1-5: ILLINOIS RULE OF PROFESSIONAL CONDUCT NO. 1.15, SAFEKEEPING PROPERTY
	I. Title Search Periods
	A. Search Requirement
	ATG’s Administrative Regulation No. 3 requires that a title search be conducted in connection with issuing title commitments and policies. Admin. Reg. No. 3 further defines a search as a chain of title search (also known throughout as a “conveyance search”), a judgment and lien index search and a general real estate tax and special assessment search on the land and names to be insured. 
	1. ATG requires searches in the following situations:
	a. To issue a commitment, members must obtain an initial search, covering the search period required below for the type of property and prior title evidence available. 
	b. A gap search must be conducted from the effective date of the commitment to a time as close to the closing date and time as possible for property located in Cook, Du Page, Kane, Lake, McHenry, and Will Counties.
	c. To issue a final policy, members must obtain a later date search from the commitment’s effective date through the date that the deed or mortgage to be insured is recorded.

	2. There are several methods by which searches can be obtained. For property located in Cook County, the following search requirements apply:
	a. For judgment and lien information, members must use an ATG-approved computerized title plant.
	b. For tract search information, members may use an ATG-approved title search company, conduct their own searches (when so approved by ATG legal staff), or use another ATG-approved member.
	c. For real estate tax and special assessment information, members may use an ATG-approved title search company, conduct their own searches (when so approved by ATG legal staff), or use another ATG-approved member.

	3. For property located in other Illinois counties, the following search requirements apply:
	a. ATG members may perform title searches, or rely on other ATG members who are in good standing to perform the title search. Please contact the Member Sales and Support Department for training on how to conduct a search.
	b. ATG provides a list of approved search providers. Members may use any ATG-approved search provider.
	c. If the county the property is located in does not have any ATG-approved search providers, then members may use any title search company or title searcher to provide the search.

	You must always keep copies of the search results in your title file. Search results include the search notes, as well as printouts of computer search results and copies of all relevant documents in the search, which is further explained below. If conducting your own search, you may wish to use ATG’s search checklist form for preparing your search notes. This form is available in the forms section of our website, www.atgf.com, when you log in as a member. 

	B. Search Period
	The following is a chart with brief information about ATG’s search standards for conveyances and judgment and lien searches that you can copy and take with you when conducting searches or provide to your search provider. Please note that it is important to review the complete explanations of these standards, provided after the chart, to be sure you are fully complying with the requirements.
	1. Prior Title Evidence
	If you have an existing owner or mortgagee policy written by an ATG member or a commercial title insurance company authorized to conduct business in the state where the property is located, then the search may be conducted from the date of that policy forward. You must search real estate taxes for a five year period, regardless of the date of the prior policy, because delinquent real estate taxes can result in a complete failure of title, see the chapter on Real Estate Taxes for details. Verify that the prior policy covers the same legal description as the property to be insured. If any parcels to be insured are not included in the prior policy’s coverage, then those parcels must be searched using the guidelines below for full searches.
	Please note the following about the definition of a prior policy:
	a. Short Form Residential Mortgagee Policies do not qualify as prior policies.
	b. Mid-America Title Insurance Company policies are not acceptable as prior title policies.
	c. A prior title commitment may be used as prior evidence of title so long as the transaction for which the commitment was written has closed and the title company is obligated to issue the final policies.
	d. You may rely on an abstract as a prior policy so long as you issue an abstract opinion letter through the last continuation date. This requirement exists because you, and consequently ATG, will have no privity of contract on which to sue a different author of a title opinion letter should a claim arise. If another ATG member wrote the opinion letter, contact the ATG Underwriting Department for approval to rely upon the abstract.

	2. No Prior Title Evidence – Full Search
	The following guidelines explain the search requirements in situations in which there is no prior title evidence, known as a “full search.” In each case, the searcher must search back the full length of the required search period to the last arm’s length transaction with a warranty deed predating the search period. For example, for a 20-year search from the year 2006, that would mean searching for the last warranty deed between unrelated parties occurring before 1986.
	If the land being searched is part of an area that has a history of land patents to Native Americans, reservations of mineral rights or other land grants or reservations, it may be necessary to search for the federal land patent. Contact the Underwriting Department for assistance in these cases.
	a. Subdivided Residential Land 
	In the case of subdivided residential land, the search for conveyances, judgments and liens must go back 20 years. The real estate taxes must be searched for a 5-year period. Subdivided residential land includes property divided into lots pursuant to a plat of subdivision and intended for or containing homes, townhomes where individual units sit on separate subdivision lots, and duplexes, but not apartment buildings. It also includes condominium units created pursuant to the Condominium Property Act.
	There is an exception to the 20-year rule. If the subdivision or condominium was created a minimum of 10 years ago, and there are 10 or more lots or units, the conveyance search may be conducted beginning with the recorded plat. The judgment and lien search must nevertheless cover a 20-year period. If there are less than 10 lots or units, then a 20-year search must be conducted.
	In addition to a search conducted pursuant to either of the two rules stated above, the searcher must provide copies of the plat, any declaration of covenants, conditions, and restrictions, whether attached to the plat or separately recorded, and the first deed using the legal description from the plat. This requirement must be followed, even if the plat and declaration pre-date the 20-year search period. 
	i. The purpose of reviewing the plat is to determine that the property was platted in accordance with statute, and raise any necessary exceptions if it was not, because the plat is the basis for the legal description insured. 
	ii. The purpose of reviewing the declaration is to determine whether it contains any rights of reversion or possibilities of forfeiture. 
	iii. The first deed conveying the lot being searched must be reviewed to uncover any restrictions created by that deed. To find this deed, the searcher should search the name of the subdivision developer in the Grantor Index or find the first deed following the plat in the Tract index if available. 

	b. Unsubdivided Land, All Commercial Property, or other Non-Residential Land
	In the case of unsubdivided land, all commercial property, or any other non-residential property, the search for conveyances must go back to the year 1900. The judgment and lien search must cover a 20-year period and the real estate tax search must cover a 5-year period. If the property is subdivided, then the searcher must obtain copies of the plat, any declaration and the first deed, even if they pre-date 1900. 


	3. Later Date Searches
	To issue a final policy, you must obtain a later date search. A later date search for conveyances and real estate taxes must cover the period from the effective date of the commitment through the recording date of the deed, mortgage or other conveyance to be insured. Further, the later date search must include a judgment and lien search of the buyers and sellers, because there may be a question of liability for matters that appear of record between the effective date of the commitment and the recording date.



	II. Form and Content of Title Searches
	A. Conveyance Search and Chain of Title Report 
	For every property you insure, you must obtain a conveyance search of the same legal description as the vesting deed shows. If the parcel to be insured was subdivided from a larger parcel during the search period, then you must also search the legal description of the larger parcel. If the parcel to be insured is an easement, then you must search both the legal description for the easement and the legal description for the property the easement burdens.
	The Grantor-Grantee Index in the Recorder’s Office is the official index for providing record notice of conveyances of a property. Tract indexes, which are searched by legal description, are not official indexes. If the county recorder’s office has an accurate tract index, you or your search provider may use it. However, if the county has an unreliable tract index, be sure that you or your search provider also searches the Grantor-Grantee Index. If using a computer to search, then the search must be conducted using the legal description, PIN, and names to be sure you have all documents that apply to the property. Furthermore, you must review copies of all documents that appear in your search to determine whether they belong in your search report. If you do not conduct your own searches, be sure your search provider uses these procedures and provides you with copies of all documents so you can make that determination.

	B. Judgment and Lien Search
	When you order or conduct a search, it must include a judgment and lien search on the names of the buyers, sellers, and all parties in title for the past twenty years, or, if there is prior title evidence, back to the date of the prior policy. ATG requires a twenty-year search because Illinois tax liens have a statute of limitations of twenty years. Observe the following guidelines in determining which names to search: 
	1. If a corporation or a limited liability company (LLC) is or was in title, the corporate or LLC name must be searched.
	2. If a partnership is or was in title, the name of the partnership as well as the names of all partners must be searched. If any partner has a judgment or lien recorded against his or her name, contact the Underwriting Department for guidance about whether you need to raise an exception for it.
	3. If a trustee is or was in title, the name of the trustee and the trust must be searched. In addition, if the trust is any type of trust other than an Illinois Land Trust, then the names of all present beneficiaries of the trust must be searched.
	4. If a decedent is or was in title, the search must include the names of the decedent and of all the heirs and devisees, which include all those who would take title to the property via the rules of intestate succession and all those who would take title to the property via the terms of the decedent’s will.
	5. If a minor or disabled adult with an open guardianship proceeding is or was in title, the name of the minor or disabled adult must be searched. 
	6. For instructions on how to search the names of churches, associations, and other unincorporated organizations, please contact the Underwriting Department.
	Confirm that your judgment and lien search has included all possible spellings, variants, nicknames, and initials for the names to be searched. For example, assume for sake of reference that we are searching the names John Public and Patricia C. Public. In that case, John Public, Jon Public, Jonathon Public, Johnathon Public, Jonathan Public, Johnathan Public, J. Public, Patricia Public, Pat Public, Patty Public, and P. Public should all be searched. If a searcher finds a judgment or lien against “John M. Public,” or “P.C. Public,” those documents should be considered as applying to the search and possible matches to the parties in title. Also the search should include nicknames that begin with different letters than the full name, such as “Bill” for William and “Bob” for Robert. This is particularly important when relying on a computer search. Be certain to check the names searched in the judgment and lien search against the names in any deeds in the chain of title; do not rely on the names supplied on an application for title insurance, or communications from attorneys, brokers, or lenders.
	If you find your search does not include all parties and all variants of names that should be searched, contact your searcher to ask that the additional names be searched.

	C. Real Estate Tax Search 
	For all transactions, even those where you have prior title evidence, you must obtain a real estate tax search for the past five years. The search must include the amount and status (i.e., paid; unpaid and due; unpaid and forfeited; unpaid and sold; not yet due and payable) for each of all five year’s installments. 
	ATG handles a large number of claims each year arising out of the fact that the real estate tax search was conducted on a permanent index number (PIN) for property other than the insured property. To prevent this problem, the search must include a copy of the tax map for the legal description of the property searched, to allow you to confirm that the PIN or PINs shown in the search are correct. 

	D. Special assessments 
	The search must contain a special assessment search, indicating the date the special assessment was confirmed, the amount due, the total number of installments, if any, and the status of payment.

	E. Special service areas 
	The searcher must examine the tax bill for information regarding special service areas and separately report the information, including the name or number of the special service area.

	F. Documenting the Search
	1. Prior Title Evidence
	Keep a copy of the prior policy or abstract and opinion letter if any, in your title file for the transaction.

	2. Search Notes or Search Report
	Keep copies of your search notes in the title file for the transaction, if you conduct your own searches. Search notes include your search checklist or worksheet, written notes and computer printouts. For counties with computerized records, maintain a copy of the legend explaining any abbreviations, column headings, etc. for computer printouts in your office.
	The search notes should indicate the legal description searched, each name that was searched, and the effective date for the search. The effective date of a search is the last date and time through which documents have been posted in the Recorder’s Office, not the date and time at which you conducted the search. The Recorder’s Office should be able to provide you with this information each time you conduct a search. Some counties are several days to months behind in posting and indexing documents, so you or your searcher must confirm the effective date with the Recorder’s Office for each search.
	If you do not conduct your own searches, then your search provider should meet all ATG’s search guidelines and give you a written report containing all the information listed above. Keep a copy of this report in your title file.

	3. Copies of Documents
	The search must contain copies or abstracts of documents in accordance with the requirements set forth below.
	a. General Rule
	The search must include copies of all documents in the search report, including, but not limited to, deeds, open mortgages, unpaid liens, plats, easements, restrictions, and declarations. You may rely upon your search provider to review mortgage and lien releases if your searcher does not provide copies of released mortgages and liens. 
	When the property searched is part of a condominium or subdivision, the search must include complete copies of the plat of subdivision or condominium, the declaration, if any, and the first deed after the plat.
	b. Abstracts of documents
	In all counties except Cook and DuPage, if documents are not available or if copying documents would be unreasonably expensive or time consuming, the searcher may have an ATG approved abstractor abstract the document. Abstracting is permitted only for form deeds, mortgages, releases, assignments of mortgages and assignments of rent. Copies of any non-form document must be provided with the search.
	Abstracting of a document must include at a minimum the following information:
	i. Type of document, including whether mortgages are revolving credit mortgages;
	ii. Date of the document;
	iii. Date of acknowledgement of the document;
	iv. Date of recording of the document;
	v. The document number and book and page (if applicable);
	vi. Names and marital status of the grantors;
	vii. Names and estate or tenancy of the grantees;
	viii. Restrictions, reservations, covenants, or agreements;
	ix. Clauses stricken from a preprinted form;
	x. Variations in the legal description in the document with the legal description searched;
	xi. The absence of, or inconsistencies or irregularities in, the signatures and acknowledgement of the document.




	III. Title Search Procedures
	The result of a title search must be a permanent record of the search that is legible and easily understood by the reader. All members must keep copies of search notes and search documents in their title files. If you are conducting your own search, ATG’s Search Checklist is designed to help you create such a record. 
	Complete the top portion of the search checklist before going to the recorder’s office to become familiar with the particulars of the search and for your reference during the search. Further, examine the prior title evidence before starting the search to determine what information you know before beginning your search. List on the back of the checklist any liens that show as exceptions in the prior title evidence, including any outstanding mortgages. Use this list to remind yourself to check the original indexing of the lien for a release. 
	Maintain a list of all documents found in the search. Indicate “NOP” (“not our property”) beside the information for any document that does not affect the subject property. Make copies of documents as required under the section entitled Document Copies. The last page of the checklist provides a place to record pertinent information concerning each document found in the search.
	A. A Guide to Recorder’s Office Indexes
	1. Grantee Index 
	Each county includes a different selection of types of documents in the Grantor and Grantee Indexes. Some counties index all documents therein, some index only deeds, mortgages, and other documents that contain a legal description and convey all or part of a property. For example, Champaign County maintains a Miscellaneous Index which contains powers of attorney and other documents that do not contain a legal description. Other counties do not maintain a Miscellaneous Index and index these documents in the Grantor and Grantee Indexes.
	The Grantee Index contains documents indexed by the name of the grantee and should be searched for all the grantees of conveyances recorded within the search period, starting with the name of the seller, and searching back in time. Once the searcher has found the first warranty deed between unrelated parties recorded before the beginning of the search period, then the searcher can stop searching the grantee index. The searcher should make copies of all conveyances of the search property that found and include each document’s information on the chain of title portion of the search checklist.

	2. Grantor Index 
	Once the Grantee Index has been searched for the search period, then the searcher can begin searching the Grantor Index. The Grantor Index contains documents indexed by the name of the grantor. The searcher begins with the first warranty deed between unrelated parties recorded before the beginning of the search period and searches forward in time, to the present, in the Grantor Index. The searcher should make copies of all conveyances of the search property found and include each document’s information on the chain of title portion of the search checklist. Compare the findings from the Grantee and Grantor Index searches to find any discrepancies and note them. See below for more information on wild deeds and breaks in the chain of title.
	If a document has been recorded that creates a new interest in the property since the seller took title, (e.g., a deed in trust or memorandum of contract), the additional names must be searched forward in the Grantor Index from the date the interests in the property were created.

	3. Tract Index 
	Some counties maintain a Tract Index in addition to the indexes required by statute. All documents that contain a legal description will be indexed in a Tract Index, which is then searched using the legal description. 
	The Grantor and Grantee Indexes in the Recorder’s Office are the official indexes for providing record notice of real property conveyances. Tract indexes are not official indexes. If the county recorder’s office has an accurate tract index, you or your search provider may use it. However, if the county has an unreliable tract index, be sure that you or your search provider also searches the grantor-grantee index. If using a computer to search, then the search must be conducted using the legal description, PIN, and names to be sure you have all documents that apply to the property. 
	Because the search using the Tract Index is conducted using the legal description and not the titleholders’ names, you may locate conveyances from parties unknown to the chain of title. In those cases, the searcher should make copies of any such documents for examination, and include the information in the search report and chain of title. See below for more information on wild deeds and breaks in the chain of title.

	4. Mortgagor Index 
	Mortgages are indexed in this index by the name of the mortgagor. Some counties do not maintain a mortgage index, but index mortgages in the Grantor/Grantee Index. The Mortgagor Index should be searched using the names of all titleholders during the search period. 
	The search report should give information on all open mortgages from titleholders during the search period. To determine which mortgages are open and which are released, you must find the county’s release information, which may be contained in a Mortgage Release Index. Some counties do not maintain a Release Index, but index releases on the same line as the original indexing of the mortgage. Also, some counties do not even index releases, but simply note the recording information of the release on the copy of the mortgage. Absent a Mortgage Release Index, the searcher should question the recorder regarding how releases of mortgages are indexed.
	Further, with the secondary mortgage market and mortgage assignments, it is necessary to search for an assignment of any existing mortgage on the property. To do this, the searcher must first determine where assignments are indexed. Some counties may index them in the Grantor Index, while others may index them in the Mortgagor Index. Simply check with the recorder to find out where they are indexed. Thereafter, when conducting a search, search the name of the mortgagee in the appropriate index. Because of the volume of documents found in the name of a mortgagee and the fact that mortgage assignments are made individually, you may rely on the legal description in the index to determine whether an assignment relates to the subject property. In some counties, the index may reference the book and page or document number of the mortgage being assigned rather than to the legal description and you may rely on this information also to determine whether an assignment relates to the subject property.

	5. Mortgagee Index
	Mortgages are indexed in this index in the name of the mortgagee. While this index is maintained in recorders’ offices that maintain a Mortgagor Index, you are not required to search this index under any name.

	6. Oil and Gas Lease Index
	Conveyances of mineral rights in the property will be indexed in the Oil and Gas Lease Index. This index must be searched in the names of all titleholders during the search period.

	7. Lessor Index
	A Lessor Index provides an index to all titleholders granting recorded leases to property. Thus, this index should be searched in the same fashion as a Grantor Index, using the names of all titleholders during the search period. 

	8. Lessee Index
	Like the Grantee Index, you are not required to search this index in the course of your search.

	9. Plats and Amendments
	If the county in which the property is located maintains a Tract Index, plats or amendments to plats will be indexed therein and no other index need be searched. If the county maintains a Grantor/Grantee Index system and the property lies within a platted subdivision, the searcher must search the Plat Index in the name of the subdivision for the term of the search period. If the county maintains a Grantor/Grantee system and the property lies within unplatted ground, search the Plat Index in the names of the titleholders during the search period. 
	Review the plat and any amendments and report information about any easements or building setback lines that affect the lot or lots to be insured. 

	10. Miscellaneous Index
	Few counties maintain a Miscellaneous Index. In those counties with a Miscellaneous Index, it contains documents that do not have a legal description. Some examples include powers of attorney, articles of incorporation, reports of stock transfers, and other documents for which there is not a separate index. It is necessary to conduct a search in the names of the titleholders during the search period. 

	11. Mortgage Release Index
	Few counties maintain a Release Index. But if they do, mortgage releases are indexed therein. In other counties, mortgage releases are noted on the same line as the original indexing of the mortgage, or noted on the copy of the mortgage maintained in the Recorder’s office, either on microfilm cards or photocopies. The name of the mortgagor must be searched for each mortgage from the date of the mortgage forward. Search the applicable names in the Grantee section of this index, as the mortgagor will be the grantee in a release.
	Remember that the originals of certain liens are returned to their rightful owners after recording and others are kept in the recorder’s office. In most cases, those liens that are kept in the recorder’s office are filed by a “file number” rather than by book and page number or document number. Thus, the searcher will not find them in microfilm or photocopies but in filing cabinets located in the recorder’s office. The releases of these liens are indexed on the same line as the original indexing of the lien.
	Sometimes the buyer of property assumes a mortgage entered into by a prior owner (mortgagor) of the property. If this is so and the county indexes releases in a Mortgage Release Index, search for a release under the name of the mortgagor. 


	B. Liens
	The following table contains a breakdown of various liens that may be encountered during the search process and the statutes of limitations relating to those liens. 
	That a lien applies to the “Property” means that the lienholder is entitled to a lien only on a particular parcel of real estate and the notice of the lien will contain a legal description. A tract index will contain information about notices of liens applying to particular properties, containing legal descriptions. If your county does not maintain a tract index, of if the tract index is not reliable, you must search the sellers’ and prior titleholders’ names in the applicable lien index. 
	That a lien applies to a “Person” means that the lien applies to all property that the person owns, or later acquires title to, in the county. These lien notices will be found by searching the name of the party in the appropriate index, but will not be found in a tract index.
	This list may not include all types of liens you will find indexed in the recorder’s office. If you find other liens recorded against the parties or property, contact the ATG Underwriting Department for information concerning the effect and duration of those liens.

	C. General Real Estate Taxes
	The search checklist contains a section for recording information concerning the real estate tax search. Indicate the permanent index number (PIN) assigned to the property. The searcher must find the county’s tax maps and review them to determine whether the PIN is correct, whether additional PINs may apply to the insured property, or whether other property not insured is also affected by the same PIN. If the property is being developed, or was recently developed, then the original PIN must be reported and searched, and, if possible, the new PIN must be determined and searched. Further, make a note of the name of the party paying the real estate taxes (or the party to whom the taxes are billed). 
	The searcher must determine the amount and status of the current year’s taxes. The next step is to check the real estate taxes for the prior five years to determine whether those taxes have been paid, unpaid, sold or forfeited. 

	D. Special Assessments 
	The procedures necessary to levy a special assessment of any kind are basically the same. A petition for court approval with an assessment roll is filed, notice to interested parties is served, a court hearing is held, and the court’s decision with the assessment roll is certified to the appropriate collecting officials. When any assessment roll has been approved and confirmed by the Circuit Court having jurisdiction of the district, a certified copy of the judgment is delivered to the county collector and recorded. In counties with township organization, the offices of the county collector and county treasurer are combined.
	Before any assessment becomes due and payable, the collector mails a notice to the owner of the property, or to the persons in whose name the property was last assessed, a statement containing a property description, the amount of the assessment, the date the assessment is due, and the manner in which it should be paid. The annual maintenance assessments are due and payable and become a lien on the property on the first day of January next succeeding the confirmation of the levy. Original and additional assessments are due as specified in the court order approving the assessments. One-half of the annual maintenance assessment becomes delinquent on the first day of the following June and the remaining half becomes delinquent on the first day of the following September.
	The Illinois Drainage Code, at 70 ILCS 605/5-14 requires that, after entry of the judgment for a special assessment for a drainage district, the clerk shall record the entire assessment roll or verdict as confirmed in the record, and make out and certify copies of the assessment roll or verdict as it pertains to property in the district located in the county. The statute further requires the commissioner to file the certified copies in the recorder’s office of every county containing lands or other property of the district. It requires that all municipal assessments be recorded in the county recorder’s office. No lien for payment can exist until this recording takes place, so the searcher should be able to find all liens for drainage districts in the search of the recorder’s office.
	The concern is finding the proper keeper of records of city or township assessments or assessments by the various other authorities empowered to levy these assessments prior to September 17, 1987 or January 1, 1988. Prior to these dates, assessments became liens on the property upon entry of the judgment approving the assessment. There was no requirement that the judgment be recorded. Bear in mind that assessments may be levied by drainage districts (which records are normally kept with the county treasurer) or hospital, fire protection, forest preserve, or other types of special districts. These records may be kept by city or village clerks, treasurers, township officials, or commissioners. In smaller towns, it is often more difficult to find the keeper of the records, but easier to keep abreast of special assessments because of newspaper coverage or one’s involvement in city government. Personal knowledge of road improvements or street lighting additions (or the like) should alert the searcher that assessments might exist against the property.

	E. Break in the Chain of Title/Wild Deed or Mortgage
	If a deed from an interloper (stranger) is found in the search, the searcher should show the chain of title up to the last grantee before the interloper, report the deed from the interloper with a note that the deed is outside the chain of title, and continue the search through both the interloper and the proper grantee in the chain, if possible.
	If the search reveals a wild deed or mortgage (a deed or mortgage in which neither the grantors or mortgagors nor the grantees or mortgagees appear anywhere in the chain of title), report the wild deed or mortgage with a note that the grantors/mortgagors and the grantees/mortgagees do not appear in the chain of title, and continue the search through the proper grantees.

	F. Miscellaneous – Torrens Property (Cook County)
	Property registered in Torrens will have a Certificate that shows the owner of the property, the legal description, and, on the reverse side, the exceptions that pertain to the property. The Torrens system has been eliminated, but some properties have not yet been deregistered.
	In searching Torrens property, check the last Torrens certificate at the registrar’s office. Copies should be provided, if available.
	All documents from the last Torrens certificate must be reported and included with the search report, even if there is a prior policy.
	Property that has been deregistered will have a new chain of title beginning with the recorded Certification of Title, a document prepared by the Torrens Office showing the names of the owners of the property, the legal description, and the matters that affect the title to the property. 
	The requirements of the above sections entitled Search Period, Documenting the Search and Document Copies must be followed for all Torrens searches.



	EXHIBIT 2-1: TITLE SEARCH CHECKLIST AND CHAIN OF TITLE (page 1 of 2)
	I. Introduction
	A title commitment obligates the title company to issue a final policy upon the closing of the transaction. Among other things, the title commitment provides information about items that need to be satisfied at or before the closing. The Commitment form discussed in this chapter may be used whether the final policy will be a Mortgagee Policy, Owner Policy, or both. The title commitment consists of three main parts: the commitment cover, Schedule A and Schedule B. The three parts of the commitment will be discussed separately below. At the end of this chapter there is a sample of Attorneys’ Title Guaranty Fund, Inc.’s (“ATG”) Commitment for Title Insurance (OMC) in its entirety. See Exhibit 3-1: ATG Commitment to Insure Title. Throughout this chapter, language from the title commitment will be in italics. 

	II. ALTA Commitment for Title Insurance: A Promise to Insure
	The title commitment cover contains four paragraphs that explain the purpose of the title commitment and provides information about when the title commitment is effective and binding. These four paragraphs encompass what the title company promises to the proposed Insured(s). The numbers that precede the insuring provisions below (e.g., Paragraph 1) correspond to the order in which the paragraphs appear on the commitment cover. 
	A. Paragraph 1
	Paragraph 1 outlines who the commitment is for and what the title company is agreeing to do. The promise is made only to the proposed Insured and not to the seller or any third party. Neither the seller nor a third party has any rights under the commitment or under the final policies.

	B. Paragraph 2
	1. Only the title company or its agent may insert the name of the proposed Insured and the Amount of Insurance. 
	2. The title company must perform a judgment and lien search on the proposed Insured and, depending on the entity (estate, corporation, partnership, etc.), raise various relevant underwriting concerns.
	3. The Amount of Insurance in part determines the amount of the title company’s potential exposure. For an owner, the Amount of Insurance is typically the sales price. For the mortgagee, the Amount of Insurance is typically the amount of the mortgage. The proposed insured must determine the Amount of Insurance requested; the title company should not provide instruction on how much insurance to purchase. It is important to know the Amount of Insurance because it may affect any underwriting decisions that are made. 

	C. Paragraph 3
	A commitment, when issued, remains in effect for a period of six months from the effective date. The date the search is done will not be the effective date due to the time the counties require to update the indexes that are searched. The effective date is the date through which the public records have been posted. The amount of time the commitment is valid may be extended for additional periods of six months by issuance of a Date Down Endorsement 1 (ATG Form 2016) and performance of a later date search. See Exhibit 10-8. A later date search searches from the effective date of the commitment through the current effective date of the public records. 

	D. Paragraph 4
	Unless the title commitment is signed, the title company has no obligation to issue a policy. 


	III. The Promise is Subject to the Conditions and Stipulations
	Following the first four paragraphs on the commitment cover are four Conditions and Stipulations. The Conditions and Stipulations provide a definition and set an understanding of the terms of the title company’s promise to insure contained in the first four paragraphs of the commitment cover. 
	A. Conditions and Stipulations No. 1
	The definition of mortgage is provided because security instruments are commonly referred to by different terms. Anytime the term mortgage is used it encompasses deeds of trust, trust deeds and other security instruments.

	B. Conditions and Stipulations No. 2
	1. In the event the proposed Insured is aware of a title defect that is not disclosed on the title commitment, the Insured must inform the title company of the defect. If the Insured knew of but did not disclose a defect, the Insured’s coverage will be limited to take into account any harm that has been caused to the title company because the title company learned of the defect later then when the Insured initially became aware of the defect. The title company also has the right upon discovery of the defect to amend the commitment to make it subject to the defect. This obligation on the Insured is limited to actual knowledge and does not encompass constructive knowledge. The disclosure duty of the Insured is a continuing duty. 
	2. Weir v. City Title Insurance Company held that the purchaser’s attorney who learned of a dispute over title to a portion of land to be insured had a duty to disclose the information to the title company. 308 A.2d 357 (N.J. Super. Ct. App. Div. 1973).

	C. Condition and Stipulation Number 3
	Condition and Stipulation Number 3 limits the title company’s liability in three areas. The first area limits to whom the title company is liable. The second area limits the matters for which the title company is liable. The third area limits the amount of the title company’s liability. 
	1. To whom the title company is liable
	a. The title company’s liability is specifically limited to the proposed Insureds. It is important to note that the title company is liable neither to the seller nor to a third party not named as a proposed Insured who relies on the title commitment. 
	b. In Warrington v. Transamerica Title Insurance Company, the court held that no one other than the proposed insured, to whom a title policy is issued, can maintain a cause of action against a title company for representations contained in the title commitment. In Warrington, a title commitment was prepared in connection with a transaction; among other problems the commitment did not contain an exception for an outstanding unrecorded mortgage. Warrington, an individual who subsequently acquired an interest in the property, was shown a copy of the title commitment during the negotiations between Warrington and the owners in a different transaction. Warrington filed a complaint against the title company who issued the commitment for the previous transaction on several bases including negligent misrepresentation. The court held that the title company had no liability to Warrington because Warrington was not a proposed insured. Warrington v. Transamerica Title Ins. Co., 596 P.2d 627 (Or. Ct. App. 1979). 

	2. Matters for which the title company is liable
	Any right or cause of action against the title company by the proposed Insured will be determined with reference to the commitment. Title insurance, including the promise to insure, is a contract to indemnify; not a guarantee of title. 

	3. Amount for which the title company is liable
	a. The title company’s liability does not exceed the amount of the insurance and is limited to actual loss. 
	b. The use of the term “actual loss” is important. In Jarchow v. Transamerica Title Insurance Company, a title company was held liable for damages for the negligent infliction of emotional distress in connection with a claim. The claim arose out a neighbor’s assertion of an easement for ingress and egress over the insured property. Jarchow v. Transamerica Title Ins. Co., 122 Cal. Rptr. 470 (Cal. Ct. App. 1975). The use of the term actual loss in the title company’s commitment prevents recovery for damages similar to those awarded in the Jarchow case. 


	D. Conditions and Stipulation No. 4
	1. The title company is not undertaking abstractor liability when it issues a title commitment. The purpose of the title commitment is not to provide the state of title but rather to bind the title company to issue a policy that is consistent with the commitment. 
	2. First Midwest Bank, N.A., v. Stewart Title Guaranty Company contains a discussion on whether a title commitment exposes a title company to liability for omissions on the commitment. First Midwest Bank lent money to purchasers based on the understanding that the collateral property would be used for residential and business purposes. First Midwest Bank obtained a title commitment prior to lending the money. The commitment did not contain an exception for a recorded restrictive covenant that provided that the property could not be used for business purposes. First Midwest Bank released the loan that was insured by the title commitment prior to learning of the restrictive covenant. One issue before the court was whether the title company was liable to First Midwest Bank for negligent misrepresentation. The court held that the title company was not liable to First Midwest Bank. The court stated that title companies are not in the business of supplying information and a title commitment is not a guaranty of title. First Midwest Bank, N.A., v. Stewart Title Guar. Co., et al., No. 100162 (Ill. Jan. 20, 2006).


	IV. Schedule A
	Schedule A provides the particulars of the property and transaction to be insured, including the effective date of the commitment, the proposed Insureds, the policies to be issued, the proposed Amount of Insurance, who title is vested in as of the effective date, and the legal description of the property to be insured. 
	The effective date of the commitment will be the last date on which documents were posted in the Recorder’s Office when the search was conducted. The commitment commits to a policy that provides coverage for title defects created before the effective date.
	For information on how to prepare a commitment, see chapter 4, Commitment Preparation.

	V. Schedule B: Standard Exceptions 
	Schedule B of the commitment begins with the Standard Exceptions from coverage. These exceptions are matters that affect every property and cannot be readily discovered by a search of the public records. All of ATG’s commitments contain the Standard Exceptions. Unless provisions are made to waive the Standard Exceptions, they will appear in exactly the same form on the policy(ies). For information on how to waive the Standard Exceptions, please see Chapter 4: Commitment Preparation.
	A. Standard Exception Number 1
	This exception includes all forms of possession, including leases, encroachments, easements, and other types of uses. 

	B. Standard Exception Number 2
	The exception for encroachments includes improvements encroaching over a setback line, onto an easement or over a property line. Property line encroachments may encroach either from the insured property onto a neighbor, or from adjoining property onto the insured property. 

	C. Standard Exception Number 3
	This easement exception includes any public utility equipment that is located on the land, but not contained within a recorded easement, as well as any unrecorded use as a roadway. 

	D. Standard Exception Number 4
	This exception is for unrecorded mechanics’ liens. A mechanics’ lien is a lien for materials supplied or work performed to improve the property but not paid for. This exception is necessary because mechanics’ liens can have priority ahead of the date the claim for a mechanics’ lien is recorded. At the time of closing the property could be free of mechanics’ lien claims, and after the deed and mortgage are recorded, a mechanics’ lien claim could be recorded that takes priority over both the deed and mortgage. This exception excludes coverage for such mechanics’ lien claims. For more information on mechanics’ liens, please see the ATG Basic Underwriting Handbook.

	E. Standard Exception Number 5
	Certain types of taxes or special assessments may be unrecorded, but imposed on owners of the property. This exception excludes coverage in such cases. 


	VI. Schedule B: Pre-Printed Special Exceptions
	In addition to the applicable Standard Exceptions (above), Schedule B contains four pre-printed Special Exceptions that are always the first four Special Exceptions on Schedule B of the commitment. In the event that they are not waived, they will also be the first four Special Exceptions on Schedule B of the policy(ies). 
	A. Special Exception Number 1
	1. This period of time is referred to as “the gap.” Since title insurance is retrospective, not prospective, it insures only against matters that occur prior to the Effective Date. There is a difference between a missed defect, lien, or encumbrance (possible coverage) and such a problem that occurs after the Effective Date of the commitment but before the deed and mortgage are recorded (no coverage).
	2. Title companies can waive this exception, to provide insurance for title defects arising during the gap period, upon request, which coverage is known as “gap coverage.” To provide gap coverage, most title companies conduct an additional search before closing and collect affidavits from the parties.

	B. Special Exception No. 2
	1. To clear the above exceptions, the parties must provide the title company with assurances that the following two conditions have been met.
	a. The first assurance needed is that nothing has be done that may give rise to a mechanics’ lien. The title company must be assured that there have been no improvements or repairs or any other work performed on the property or structures on the property, which have not been paid for. The title company must be assured that any materials delivered to the property have been paid for. The title company must be assured that no contract has been executed by the parties for such labor or service to be done on the property and that no other act has been done by the parties that may give rise to a mechanics’ lien. An ALTA Statement (ATG Form 3004), executed by the seller(s) and purchaser(s), will provide this information.
	b. Second, the title company needs assurance that the lender disbursed the entire proceeds at the closing. The Lender’s Disbursement Statement on the bottom of the ALTA Statement will provide this information.

	2. In some cases (e.g., new construction) mechanics’ lien waivers need to be produced along with affidavits from the owner, general contractor and, possibly, sub-contractors. When Final Lien Waivers are not available, cash or other securities must be provided for adequate assurance and held in escrow pending receipt of Final Lien Waivers.
	3. In cases where the assurances for mechanics’ liens are not satisfactory to the title company, or where the title company is unsure whether proper disbursement occurred, an exception for mechanics’ liens or disbursement failures will appear on the final policy.

	C. Special Exception No. 3
	This exception is meant to cover transactions where there is no consideration or less than full consideration is paid for the property. An example would be if the transfer of property is a gift from the vested owner on the commitment to the proposed Insured. This exception is raised because the title company will be unable to avail itself of the bona fide purchaser defense if there has not been full consideration as a part of the transaction. If full consideration is not paid, this exception will be raised on Schedule B of the owner and/or mortgagee policy.

	D. Special Exception No. 4
	1. If the title company is not responsible for recording the documents, and the documents are not properly handled by the lender or the closer, then the title company will not be responsible for any loss arising from such failure. 
	2. The Insured must perform any inspections, obtain water certifications, pay any tax stamps, and perform any other tasks necessary to have the deed or mortgage recorded. Up to date transfer tax information is available on ATG’s website: www.atgf.com. 


	VII. Schedule B: Specific Exceptions
	Additional exceptions to coverage or requirements for closing, based upon the particular property and transaction, appear on Schedule B following the Standard Exceptions and pre-printed Special Exceptions. 
	The parties and their attorneys must review the Commitment before closing. Often, exceptions listed will require circumstances to be investigated or documents to be obtained for the title company to waive the exceptions at closing. 


	EXHIBIT 3-1: COMMITMENT TO INSURE TITLE – ATG® FORM 1000 (page 1 of 3)
	EXHIBIT 3-2: COMMITMENT FORM SCHEDULE A – ATG® FORM 1001
	EXHIBIT 3-3: COMMITMENT FORM SCHEDULE B – ATG® FORM 1002
	I. Introduction
	Once you have ordered your search and received the results back, you are ready to prepare a commitment. Take great care when preparing a commitment because it communicates to the parties all ATG’s requirements to insure title on a particular transaction. Be sure that all requirements and all possible exceptions to title are shown on the commitment. This will allow the parties to take the steps necessary to fulfill ATG’s requirements before closing and prepare the way for a smooth closing. 
	Once the parties complete a closing, relying on an ATG commitment’s description of the requirements for insurable title, you cannot add any new requirements or exceptions without the consent of the parties. Therefore, be sure that if you need to revise a commitment, you do so before or at the closing. 

	II. Reviewing the Search Results
	The first step in preparing a commitment is to thoroughly review the search results. For all transactions, be sure that the search is complete, accurate, and meets ATG’s requirements before the commitment is drafted. ATG search guidelines can be found in Chapter 2 of this handbook. ATG search guidelines ensure that you will find almost all possible defects that need to be resolved at or before closing. Furthermore, be sure that you have copies of all search documents, and review them.
	A. Reviewing a Chain of Title Report
	The following guidelines will help you in reviewing chain of title reports and conveyance documents:
	1. Chain of Title Report
	Review the search report to see that the search was conducted on the right parties’ names, the right legal description, and the right permanent index number (PIN).
	Make sure that the search goes back far enough. If there is prior title evidence, then the search must go back to the date of the prior title evidence. If there is no prior title evidence, then you must obtain a full search. For guidelines on proper time periods for full searches on types and locations of property for a particular transaction, please refer to Chapter 2 of this handbook. 
	When you have a chain of title report to review, you may find that some of the documents in it refer to property with a different permanent index number (PIN) than the property you are insuring. When this happens, you must review the document to determine whether the document contained the same legal description as the property you are insuring. This is necessary because the legal description controls what property is conveyed by the document, not the PIN, and relying upon the PIN may lead you to ignore documents that affect title. In fact, ATG has experienced claims arising out of this very problem.

	2. Copies of All Documents in the Chain of Title Report
	Obtain copies of all documents in the chain of title, except for released mortgages. You cannot rely upon the chain of title report to determine the status of title. Rather, you must review each conveyance to determine its effect.
	When conducting a review of a conveyance document, examine the following matters:
	a. Check to see that the document is a valid conveyance. It should contain a grantor, grantee, description of the property, and signatures of all of the grantors; 
	b. Determine what interest was being conveyed;
	c. Determine what property was being conveyed, whether all or part of the grantor’s parcel; 
	d. Determine what type of transaction was taking place;
	e. Determine who the parties were and their relationship to each other, if any; and 
	f. Determine whether the grantor reserved any interests or made any new conditions, covenants, restrictions, or easements on title to the land.

	Once you complete a thorough review of the chain of title and all documents in the chain of title, you will have a clear picture of the current status of title and will be ready to prepare a commitment that accurately reflects it. If you do not receive all the documents listed in your chain or need further documents, you should contact your search provider.

	B. Judgment and Lien Report
	Once you obtain a complete judgment and lien search, it is your responsibility to determine whether the information contained in the search applies to the parties in the particular transaction. Take the following steps to properly make this determination: 
	1. Thoroughly Review the Judgment and Lien Report
	Eliminate judgments and liens where the names do not match the names you are searching, or where the statute of limitations has run. When deciding whether a name matches, please observe the guidelines described below.

	2. Raise an Exception when the Search Reveals Possible Judgments or Liens
	If the name search of a party presently or previously in title, or the proposed insured, discloses judgments, liens, court proceedings or other matters potentially affecting title to the real estate, but, due to lack of identifying information, you cannot determine whether the matters involve a party in title, raise the following exception on Schedule B of the commitment: 

	3. Collect a Personal Information Affidavit
	Collect a Personal Information Affidavit (ATG Form 3008) from the person whose name is in question by the time of closing. Confirm that the affidavit is fully completed with all requested information. Examine the Personal Information Affidavit to determine if the judgment or lien actually applies. It may be necessary for you to make further inquiry into the name, address, and place of business, etc., of the judgment debtor to determine whether he or she is the party to the transaction. If you are satisfied that the judgment or lien does not apply to the person in or to be in title, then you may waive the exception for possible judgments and liens. Do not use the Personal Information Affidavit in lieu of a judgment and lien search against a party in title or interest.
	The search should reveal names with even major differences from those you are searching. So long as the names are pronounced the same way, you must treat the judgment or lien as a match for the name of the party in title. Thus, for example, a memorandum of judgment against John Smith would be constructive notice as to John Smythe because the spellings are similar. Also, a memo of judgment against Kristina Smith is constructive notice as to Christina Smith, because, although spelled differently, they are pronounced the same. In each case, you would treat the judgment as applying to the party in title.

	4. Order Copies of Recorded Judgment or Lien Documents
	For all items in the judgment and lien report containing a matching a name, obtain a copy of the recorded document. Do not assumes that the judgment has been satisfied or is otherwise not a lien if the amount of the judgment is “0,” because usually that amount is not accurate and the amount of the judgment is simply not indexed. Only an examination of the document will reveal the amount of the judgment. Examine the recorded document to determine if it affects the person whose name you are searching. If the document does not allow you to draw an adequate conclusion, you may need to review the court file for the proceeding that produced the judgment, or contact the Underwriting Department to discuss it. Review the statute of limitations for the type of judgment or lien that affects the party in title to determine whether it is still valid. If not, there is no need to raise an exception for it.

	5. Raise Exceptions for Specific Judgments and Liens that Apply to the Property
	For judgments or liens that you determine do affect title, raise a specific exception for it on the commitment. See the ATG Basic Underwriting Handbook for information on how to clear judgments and liens. In general, be aware that the judgment or lien must be either paid from closing proceeds or a release must be produced at closing to waive any exception for a valid judgment or lien. Do not accept a party’s word that a judgment or lien has been paid. Always require written proof of payment. Review whether proof of payment is acceptable to rely on with the Underwriting Department if presented with anything other than a release.
	Be aware that once a judgment or lien attaches to title to the property, it remains on title, regardless of how many times the property is conveyed, until the statute of limitations period runs. That means that if Jane owns property and Jane gets a recorded judgment against her, Jane cannot convey her interest to John to get rid of the judgment. This is true no matter what deed form Jane uses. This principle is why ATG requires open judgments and liens to be paid or released at closing.


	C. Real Estate Taxes
	ATG’s largest area of claims arises out of real estate taxes. To help avoid a claim, your commitment must contain accurate real estate tax information. Take the following steps to be sure that your commitment contains accurate real estate tax information:
	1. Check the Sidwell or tax maps to confirm that the PIN or PINs listed on the commitment apply(ies) to the legal description on the commitment. Look at the map for discrepancies in the size of lots on the map versus the size of the legal description to see that all parts of the legal description are assigned PINs and assessed. If the property is a condominium unit that also has a separate garage, parking, or storage unit, be sure to find out if the PIN for the unit also covers those other units, or if each type of unit has its own separate PIN.
	2. Make sure that the real estate tax search of the PIN that the Sidwell or tax map shows applies to the subject property. If the PIN searched doesn’t match the Sidwell or tax map PIN, have your search provider search the correct PIN. Make sure that the real estate tax search provides information on the last five years of real estate tax payments, regardless of the date of any prior title evidence that you have. Also, if the search shows the real estate taxes were sold in a particular year, but paid the following year, ask your search provider for information about whether the owner of the property or the prior year’s tax buyer paid the following year’s taxes.
	3. Never rely on information you have received from the county over the phone. Only rely on search results. 
	4. If your county provides real estate tax information via a website, confirm with the county exactly what information it displays and how it is displayed. In Cook County, the website will only show current year tax information, so you will not be aware of whether prior years’ taxes have been sold. In Peoria County, the website will show the taxes as paid if a prior year’s tax buyer paid them, even though they must be redeemed. Other counties may have similarly misleading practices that you should investigate before relying upon website information.
	5. Never rely on information you receive from any party to the transaction about the status of real estate taxes. Only rely on county information about the status of taxes. If a party claims to have paid the real estate taxes, but the county records do not reflect that fact, then the party must provide you with a certificate of payment from the county before you can change the status of taxes on the commitment.
	6. Make sure that all information you obtain about the status of real estate taxes appears on the commitment’s Schedule B. For more information on how to show real estate tax exceptions, please see the Special Exceptions chapter of the ATG Basic Underwriting Handbook. If the real estate taxes are sold, the Schedule B exception language is as follows: 
	7. If the tax records indicate payment was made by or billed to someone other than the seller of the property, this fact may indicate the existence of a contract sale or lease of the property that does not appear of record, and requires inclusion of the following exception on Schedule B of the title commitment:
	For further information on how to handle any installments of real estate taxes, whether unpaid, delinquent, sold or forfeited, please see Chapter 5 of this handbook.


	III. Preparing the Commitment
	Now that you have reviewed your search, you are ready to start your commitment process. You may find it helpful to organize your search documents in the order you will need them, and highlight the portions that will be important to your commitment preparation process. For a full explanation of the coverage of the commitment, please see Chapter 3, The Commitment.
	If you participate in the Title Services Complete or Search Plus programs, please see the instructions for completing the Commitment Preparation Instructions form, below, in addition to the instructions in this section.
	A. Schedule A
	1. Effective Date 
	The effective date of the commitment should be the last date on which documents were posted in the recorder’s office when the search was conducted. 

	2. Policy or policies to be issued
	Be sure that this area is completed to accurately reflect the type of policy the parties are requesting: Owner, Mortgagee, Leasehold Owner, Leasehold Loan, Construction, U.S.A. Owner Policy, etc.

	3. Proposed Insured
	For each policy to be issued, this section should be the names of the proposed insureds, exactly as they would like their names to appear on the final policies. Be sure to ask each proposed insured, or their counsel, how they would like their names to appear. In the case of an Owner Policy, this will typically be the buyers in a buy/sell transaction, and in the case of a Mortgagee Policy, this will be the name of the lender. Lenders will often provide the exact name they want to appear on the Mortgagee Policy in the closing instructions’ section on title insurance requirements.

	4. Proposed Amount of Insurance
	Contact the proposed insureds, or their counsel, to ask how much they would like the Amount of Insurance to be. In a typical buy/sell transaction, the Owner Policy will be for the sale price and the Mortgagee Policy will be for the mortgage amount, but there are a variety of reasons that the parties may request different amounts.

	5. The estate … is at the Effective Date … vested in
	This section must show the names of the parties in title and the type of interest in the property that they hold. The names must appear exactly as shown on the conveyance where they took title. This section of the commitment must show who is in title as of the effective date of the commitment. A party who will take title prior to the sale to the proposed Insured cannot be shown in title if the instrument of transfer is not yet signed and recorded.
	Also include the marital status of any individuals, as shown on the conveyance where they took title, to apprise the parties of possible issues related to homestead or divorce.
	If the party in title is an entity, be sure to include a description of the type of entity it is and the state where it is organized. For example, “Attorneys’ Title Guaranty Fund, Inc., an Illinois corporation.” If the party in title is a fiduciary, name the person or entity first, followed by the fiduciary status. For example, “John Doe, as trustee of the John Doe living trust, dated September 1, 2005.” For additional information on how to show title held by entities and estates, please see the ATG Basic Underwriting Handbook.

	6. The land referred to … is described as follows:
	Here, show the full legal description of the property to be insured, as shown on the deed to the current owners. If you think there are problems with the legal description, or if there are discrepancies between the legal description on the deed to the current owners and any survey you have or prior deeds in the chain of title, raise Schedule B exceptions describing the problem.


	B. Schedule B
	Raise specific exceptions on Schedule B of the commitment for all defects, liens, and encumbrances you find in the prior title evidence and search results. Consult the ATG Basic Underwriting Handbook for guidance on when to raise exceptions, how to raise them and when to waive them.
	It is customary to provide real estate tax information as exception number five, following the five preprinted Standard Exceptions and four preprinted Special Exceptions. Show the lien of real estate taxes that are due during the current year, and give the specific amounts due for each installment. Then raise an exception for the lien of real estate taxes that will be due in all future years. In addition, raise exceptions for any prior year’s real estate tax installments that are not fully paid by the titleholder. For additional information on real estate taxes, please see Chapter 5: Real Estate Taxes.
	It is also customary to raise exceptions for any open mortgages starting with exception number six of the commitment. 
	While not exhaustive, when considering what items for which to raise Schedule B exceptions, use the following list:
	1. If the party in title, or to be in title, is an entity, consider whether exceptions need to be raised for the authority of the person signing the conveyance to convey or mortgage title.
	2. If there has been a decedent in the chain of title, consider whether exceptions need to be raised calling for further information about the estate and the devolution of title.
	3. If a minor or disabled adult will be conveying or mortgaging title, consider whether exceptions need to be raised calling for information about the estate controlling their ability to execute a conveyance.
	4. Raise exceptions for open mortgages and any liens recorded against the property or the names of titleholders or the proposed insureds.
	5. Raise exceptions for any reservations, easements, covenants, conditions, or restrictions contained in the deeds or other conveyances in the chain of title.
	6. Raise exceptions for any easements, covenants, conditions, or restrictions contained in a plat or declaration of subdivision or condominium creating the legal description to be insured.
	7. Raise exceptions for any special districts with the power to make assessments that the property lies within. 
	8. Raise the forgery exception if the current owners took title within the last year. For further information on this requirement, see below.
	When finished, review the exceptions on Schedule B. Consider which exceptions are among those the proposed insureds will request to have removed and make a list of the requirements necessary to waive them. You may include those requirements on Schedule B, if you choose.

	C. Commitment Preparation Instructions
	Pursuant to Bulletin 1-05 Title Insurance Agent Requirements, issued by the Illinois Department of Financial and Professional Regulation, issued July 9, 2005, ATG requires members to use the form titled Commitment Preparation Instructions (ATG Form 4115) (“CPI”) when ordering commitment preparation services in the following programs: 
	1. Title Services Complete program in the Chicago area; 
	2. Search Plus programs in Champaign County and Metro East; and 
	3. Advisory Commitment Preparation Services provided by NLT Title, LLC. 
	When completing the CPI form, use your search results and prior title evidence to decide exactly how the commitment should be prepared, following the guidelines explained above. Upon receipt of the CPI form, ATG or NLT, as appropriate, will type the commitment as instructed by the CPI and return it to you for distribution to the parties.
	It is very important to complete the Commitment Preparation Instructions completely and correctly. If the CPI is incomplete or incorrect, ATG’s Title Services Department will contact you in writing to explain the problem and request clarification. This process causes significant delays in the time it will take for you to receive the commitment back from ATG. Therefore, be sure to double-check your CPI before sending it to ATG, and promptly reply to any questions you receive from ATG, to get your commitment in the timeliest way possible.

	D. Issuing the Commitment
	Once your commitment is prepared, issue an original commitment to each of the proposed insureds. Together with the commitment, include the following documents:
	1. Invoice for Title Charges (ATG Form 1092).
	2. Privacy Policy Notice (ATG Form 3037)
	3. Disclosure Statement Controlled Business Arrangement (ATG Form 3017-A).
	4. A cover letter explaining your contact information, how to schedule a closing, and any ATG requirements for closing.
	5. Any endorsements required for the commitment. For example, Location Endorsement 1 (ATG Form 2030) and Gap Coverage Endorsement (ATG Form 2024) (see instructions below).
	Under Section 18 of the Title Insurance Act, 215 ILCS 155/18, a title insurance agent with a financial interest in writing title commitments and policies must disclose to the party or parties purchasing the title insurance the title agent’s financial interest in the title insurance company and an estimate of the title charges. In most cases, this requires disclosure to both the buyer and seller because the buyer usually pays for the lender’s title insurance policy and the seller usually pays for the buyer’s title insurance policy. Because all members have a financial interest in writing title commitments and policies, all members must make this disclosure on all transactions. 
	ATG’s Disclosure Statement Controlled Business Arrangement (ATG Form 3017-A), discloses that the member has a financial interest in ATG, and makes an estimate of the fees and charges that will be made in connection with the title and/or escrow services. You should complete the form and include it with every commitment you issue.

	E. Modifying an Issued Commitment
	If you need to modify a commitment that you have already issued, you may do so using the Date Down Endorsement 1 (ATG Form 2016). ATG recommends that you use this form rather than issue new Schedules A and B to the parties because the endorsement allows the parties to track the changes and the date they were made, and results in less confusion about which schedules are the current schedules.

	F. Title Files
	Pursuant to ATG Administrative Regulation III F, ATG members must maintain separate title files (non-confidential client information) for a period of ten (10) years after the Date of Policy for the policy or policies. In this file, keep copies of the search results from each search, any prior title evidence, the signed title insurance commitment, all documents sent in connection with the commitment, all closing documents, all documents you rely upon in waiving exceptions, the final policies and any other pertinent information that would not otherwise be included with the closing documents. 


	IV. Co-Exams
	A co-exam is a procedure in which a member of the ATG Underwriting Department reviews a commitment, policy, and/or Date Down Endorsement, before you issue it, to see that it is properly drafted. If the underwriter identifies problems or concerns, the underwriter may request revisions. Once a commitment, policy, or endorsement meets ATG underwriting guidelines, the underwriter will provide approval to issue. 
	A. Situations Requiring a Co-Exam
	Co-exams are required, in some cases by ATG Regulations, in the following situations: 
	1. Amount of Insurance of $3 Million
	Where the Amount of Insurance on the commitment, policy, or Date Down Endorsement is $3 million or more, ATG requires a co-exam. ATG Admin. Reg. 4B. In this case, you must obtain written authorization to issue the commitment or policy from both the ATG Underwriting Department and ATG’s reinsurer.

	2. Construction Loan Escrow
	Where you seek to establish or administer a construction loan escrow as a title insurance agent of ATG for purposes of disbursing mortgage proceeds, issuing interim title insurance coverage endorsements, or insuring against unrecorded mechanics’ liens due to new construction, ATG requires a co-exam. ATG Admin. Reg. 5A. ATG maintains a list of members approved to issue Mortgagee Construction Policies, and members approved to handle construction loan escrows. Members not on that approved list must have written approval to issue construction commitments, policies, and each Construction Loan Disbursement Endorsement. To begin the approval process, please contact the Underwriting Department.

	3. Subdivision or Condominium Master Policy
	Where you intend to issue a master policy, or otherwise insure all or substantially all the real estate that is included in a proposed or existing condominium declaration or plat of subdivision, ATG requires a co-exam. ATG Admin. Reg. 5B. In addition to the other materials required for a co-exam (see below), please submit to the Underwriting Department a copy of the plat of condominium or subdivision, and declaration of condominium or covenants, conditions, and restrictions, and any other exhibits relating to the plat and declaration. This co-exam requirement does not apply if you have prior title evidence insuring land that is a part of the condominium or subdivision with an effective date after the time the plat was recorded.

	4. ATG Member Property
	Where you intend to write a commitment, policy, or Date Down Endorsement on land in which you have a direct or indirect interest, ATG requires a co-exam. ATG Admin. Reg. 5C. In that instance, you may sign the commitment, policy, or Date Down Endorsement once you have received written approval. You need not send us the original jacket or Schedules for this approval process. 


	B. Co-Exam Procedure
	For all the above situations, contact the ATG Underwriting Department for a co-exam and approval to issue. When a co-exam is required, be sure to plan additional time in your commitment preparation process. When you have drafted the commitment, send the following documents to the ATG Underwriting Department for co-exam: 
	1. Copy of the proposed commitment or policy;
	2. Prior title evidence, if any. See the Rate Card for instructions on what constitutes prior title evidence;
	3. Survey, if any; and
	4. Search notes, or search results from your search provider. 
	Copies of documents in the chain of title are not necessary unless specifically requested by the underwriter. 
	Please contact the ATG Underwriting Department if you have a commitment requiring a co-exam, or if you have any questions about this procedure.


	V. Extended Coverage
	Extended Coverage, or ALTA Coverage, is a term of art that refers to insuring over one or more of the General or Standard Exceptions from a 1992 American Land Title Association (ALTA) Owner Policy. This process is called “insuring over” rather than deleting or waiving the exceptions because the exceptions do remain on Schedule B of the final policy, while an endorsement is attached to the policy. The endorsement indicates the Standard Exceptions are removed. This is a significant increase in coverage. 
	Almost all lenders require this same coverage on their Lender Policies. Deleting the Standard Exceptions for a lender is called waiving the Standard Exceptions, or sometimes waiving title or marking up the commitment. To provide this coverage to a lender, you must be certain the Standard Exceptions do not appear on Schedule B of the Lender Policy. There is no endorsement for the Lender Policy.
	ATG has requirements you must meet to provide this coverage on all types of policies. However, the requirements are different, depending upon whether the policy you plan to issue is a Lender Residential, Owner Residential, Lender Commercial, or Owner commercial policy.
	A. Where the Standard Exceptions Appear and How to Insure Over Them 
	The five Standard Exceptions appear on Schedule B forms for the commitment and the Owner Policy. They do not appear on the Schedule B form for a Lender Policy.
	The five Standard Exceptions read as follows:
	1. Rights or claims of parties in possession not shown by the public records.
	2. Encroachments, overlaps, boundary line disputes, and any matters that would be disclosed by an accurate inspection and survey of the premises.
	3. Easements, or claims of easements, not shown by the public record.
	4. Any liens, or right to a lien, for services, labor, or material, heretofore or hereafter furnished, imposed by law, and not shown by the public records.
	5. Taxes or special assessments that are not shown as existing liens by the public records.

	B. Requirements to Waive or Insure Over the Standard Exceptions 
	To provide extended coverage on an Owner Policy, or to waive the Standard Exceptions for a Lender Policy, you must meet ATG’s requirements. These requirements are set forth below and in the following chart, for easy reference. If these requirements are not met, you may not provide this coverage, which means that for a Lender Policy, you must type the Standard Exceptions on Schedule B of the final Lender Policy. The documents and requirements referenced below are each explained more fully later in this chapter.
	1. Residential property is six or fewer residential units or platted vacant land.
	2. Commercial property is seven or more residential units, industrial, farm, or other nonresidential property or unplatted vacant land.
	3. Residential Lender Policy: To waive the Standard Exceptions for a residential Lender Policy, you must obtain the following information:
	a. A fully executed current ALTA Statement.
	b. A current survey (no more than six months old) for property located in the Illinois Counties of Cook, DuPage, Kane, Lake, McHenry, and Will, or 
	c. A current Affidavit in Lieu of Survey for property in all other locations.
	d. A current special assessment and tax search. 

	4. Residential Owner Policy: To waive the Standard Exceptions for a residential Owner Policy, you must obtain the following information:
	a. A fully executed current ALTA Statement.
	b. A current survey (no more than six months old). 
	c. A current special assessment and tax search.

	5. Commercial Lender Policy: To waive the Standard Exceptions for a commercial Lender Policy, you must obtain the following information:
	a. A fully executed current ALTA Statement.
	b. A current survey (no more than six months old). 
	c. A current special assessment and tax search.

	6. Commercial Owner Policy: To waive the Standard Exceptions for a commercial Owner Policy, you must obtain the following information:
	a. A fully executed current ALTA Statement.
	b. A current ALTA survey (no more than six months old). 
	c. A current special assessment and tax search.
	d. Public Utility Letters.
	e. ATG charges a special risk premium of $175.00 to waive the Standard Exceptions for a commercial Owner Policy.


	C. Full Explanations of Each Requirement
	1. ALTA Statement (ATG Form 3004).
	a. The ALTA Statement is signed by the seller(s), buyer(s), and lender (or the closer, who is the agent of the lender).
	b. Make sure each signature on the ALTA Statement is notarized.
	c. Read the completed and signed ALTA Statement and raise Schedule B exceptions for any adverse matters it reveals.
	d. The ALTA Statement also provides information on liens for management fees, commercial broker’s fees, security agreements, financing statements, chattel mortgages, unrecorded contracts of options to purchase the land, leases or easements. If the ALTA Statement reveals new information in any of these areas, raise those matters as Schedule B Exceptions.
	e. If it reveals unrecorded leases, have the seller produce copies of all unrecorded leases for inspection and raise exceptions for their terms and conditions.
	f. If the ALTA Statement reveals work on the land completed within the prior six months that could result in a mechanics’ lien, require affidavits from the owner and general contractor indicating all persons who worked on the property. Obtain final lien waivers for all the work completed. See the chapter on Mechanics’ Liens for more information on this process.
	g. ALTA Statements are required on cash transactions as well as transactions with financing.

	2. ALTA Survey
	a. ALTA Surveys must be no more than six (6) months old and name ATG as an addressee.
	b. An ALTA Survey is a survey that has been prepared in compliance with the Minimum Standard Detail Requirements for Land Title Surveys as adopted by the American Title Association and the American Congress on Surveying and Mapping.
	c. Look on the ALTA Survey for easements, setback lines, encroachments, possible boundary line disputes, etc. Raise as Special Exceptions on Schedule B all easements, setback lines, encroachments onto easements, violations of setback lines, encroachments onto adjoining property, encroachments from adjoining property onto the insured land, etc.
	d. Also, raise exceptions for unrecorded easements where you see any equipment for utility companies that is not located within a recorded easement.
	e. You have the authority to waive the Standard Exceptions 1 thru 5 for condominiums without a survey if you are insuring a single unit in a condominium. However, you should review the plat of condominium and raise exceptions for items it reveals.

	3. Affidavit in Lieu of Survey (ATG Form 3001)
	a. Check the chart above to see when and whether you may rely upon an Affidavit in Lieu of Survey for your transaction.
	b. The sellers sign this affidavit.
	c. The sellers’ signatures must be notarized.
	d. The sellers swear that there are no encroachments of any kind on their land, and if there are any, a space is provided on the form for the sellers to indicate what encroachments exist. 
	e. Once this form is signed, read it and raise Schedule B exceptions for any adverse matters it reveals.

	4. Current Survey
	a. Your survey should be dated within 6 months of the commitment’s effective date. If it is older than that, but less than five years old, you may nonetheless rely upon it by obtaining an Affidavit of No New Improvements (ATG Form 3030) from the sellers. In this affidavit, the sellers verify the old survey and then provide information about any changes to the structures on the property, any additional structures on the property or any new encroachments that the sellers know of.
	b. Once you receive the survey, look for easements, setback lines, encroachments, possible boundary line disputes, etc. Raise as Special Exceptions on Schedule B all easements, setback lines, encroachments onto easements, violations of setback lines, encroachments onto adjoining property, encroachments from adjoining property onto the insured land, etc. If you have also obtained an Affidavit of No New Improvements, then review it and add exceptions to Schedule B for new easements, setback lines or encroachments it reveals.
	c. You have the authority to waive the Standard Exceptions 1 thru 5 for condominiums without a survey if you are insuring a single unit in a condominium. However, you should review the plat of condominium and raise exceptions for items it reveals.
	d. Many residential real estate contracts require a survey to be provided. Only providing a mortgage inspection may violate the contract. To comply with the contract and to obtain details of lot lines, set backs, easements and encroachments, ATG strongly recommends that you always request a survey and not accept a mortgage inspection. This will avoid potential problems at closing and help reduce title insurance claims.

	5. Public Utility Letters
	a. Obtain public utility letters from the local utility companies stating whether they have easements, equipment, etc. on the land, and where they are located.
	b. Also, obtain a letter from the official of the municipality in charge of water mains, sewer, etc., such as the village engineer, stating whether there are water mains, sewers, etc. on the land, and where they are located.
	c. If you cannot obtain public utility letters, then provide ATG with a $75.00 waiver premium.

	6. Special Assessment and Tax Search
	At the time of the initial search, instruct the search provider to search for special assessments and taxes. If you conduct your own searches, add this requirement to your search sheet.

	7. Special Risk Premium
	There may be a special risk premium due ATG when providing Extended Coverage on an Owner Policy or when waiving the five Standard Exceptions on a commercial Lender Policy. Please contact ATG’s Underwriting Department in these situations to discuss the premium.


	D. Procedure to Insure Over the Standard Exceptions on an Owner Policy
	To provide extended coverage on an Owner Policy, obtain the requirements indicated above and then attach the appropriate endorsement to the final policy. They are as follows:
	1. Residential Property – Standard Waiver Endorsement 1 (ATG Form 2038)
	2. Commercial Property – Standard Waiver Endorsement 2 (ATG Form 2047)

	E. Procedure to Insure over One Standard Exception on an Owner Policy
	1. You may insure over just one of the Standard Exceptions by meeting the requirements indicated above for that single exception. 
	2. Waiving a single standard exception often will provide the buyer with the desired coverage without obtaining as much documentation as waiving all five. 
	3. Use the Form E Endorsement (ATG Form 2023) and indicate the exception you intend to waive, i.e., “Standard Exception No. 1 of Schedule B is hereby deleted.” 

	F. Procedure to Waive the Five Standard Exceptions on a Lender Policy
	1. If ATG’s requirements for waiving the Standard Exceptions for a Lender Policy are not met, you may not provide this coverage. 
	2. The Schedule B form for a Lender Policy does not contain the Standard Exceptions. Therefore, if the requirements are met, there is nothing special to do to provide this coverage. 
	3. However, if the requirements are not met, you must type the Standard Exceptions on Schedule B of the final Lender Policy to be sure they appear. 


	VI. Forgery Exception
	ATG has experienced a significant increase in claims arising out of forged deeds in the property titles we insure. To try to prevent more losses, the ATG Board of Directors has directed staff to implement aggressive new procedures, which include requiring members to raise a forgery exception in certain situations.
	A. Forgery Exception Requirement
	The following is the required new exception language: 
	1. Members must raise this exception whenever the vesting deed (the deed vesting title in the current owner/seller) is recorded within twelve months of the effective date of the commitment. Complete the blanks in the exception language as follows: 
	a. The first blank should show the name(s) of the grantor(s) exactly as they appear on the vesting deed.
	b. The second blank should show the recording date of the vesting deed.
	c. The third blank should show the recording information for the vesting deed. 

	2. Members need not raise the forgery exception for deeds recorded within twelve months of the effective date of the commitment if the deed meets one of the following criteria: 
	a. The deed is from owners of the property to their own living trust;
	b. The deed is a sheriff’s deed or judicial sales deed following a foreclosure of a mortgage or a lien on title to the property; or
	c. The deed is from an executor, independent administrator, or other personal representative of a probate estate, distributing the property as required by the probate case. 

	In each of these cases, ATG has specific exceptions to be raised and underwriting guidelines to use in lieu of the forgery exception. Please see the ATG Basic Underwriting Handbook or contact the Underwriting Department with any questions about how to handle those situations.

	B. Procedure to Waive the Forgery Exception
	As the exception states, only an ATG Staff Attorney may waive the forgery exception. Once you have a title commitment that contains the forgery exception, then assemble the documents necessary to fax to the Staff Attorney to obtain approval to waive it. The Staff Attorney will need to examine the vesting deed, the chain of title, and the current commitment. Other documents that may be helpful include signature pages for prior instruments (mortgages, plats, etc.) signed by the same grantor as appears in the vesting deed, prior title insurance policies, mechanics’ lien waivers, and any relevant court orders. Please fax the documents you collect to the Underwriting Department for approval. If you have additional information that may be helpful to our review, please provide it on the fax cover sheet.
	The Underwriting Department is committed to reviewing forgery exception waiver requests as quickly as possible so as not to create unnecessary delays in your transaction. We may need to ask questions or obtain additional documents on certain transactions. Once we decide to approve waiving the forgery exception, we will provide that approval to you in writing, either by physically marking up the commitment or by sending a fax with a written approval for you to waive the exception. Please contact the Underwriting Department with any questions you may have about this new procedure.


	VII. Gap Coverage
	Gap coverage means waiving Special Exception No.1 on the commitment for an insured. This exception reads as follows:
	To waive this exception provides insurance for defects, liens or encumbrances arising after the effective date of the commitment, and before the deed or mortgage are recorded. 
	This coverage can be provided either by marking up the commitment to waive Special Exception No. 1, or by attaching the Gap Coverage Endorsement (ATG Form 2024) to the commitment.
	Most lenders will require gap coverage in their title insurance requirements contained in the closing instructions. Occasionally, a buyer will specifically request gap coverage. The requirements to provide gap coverage differ, depending upon the type of closing for the transaction, as follows below.
	A. Agency Closings
	If the closing will be an ATG agency closing in the Chicago area (an ATG independent closer prepares the RESPA and conducts the closing), then gap coverage is always provided through the ATG Agency Escrow Agreement (ATG Form 4000) and it is not necessary to issue the endorsement with the commitment. Most lenders know this, but if you are working with a lender who does not know this and would like the endorsement, you may attach it to the commitment for no extra charge. 
	ATG runs a gap search before closing on all ATG agency closings transactions where the property is located in Cook, DuPage, Kane, Lake, McHenry and Will Counties. In the event that something has been recorded since the effective date of the initial search, ATG will notify the member by sending a copy of the search and the recorded document. It is the member’s responsibility to make sure that the documents that have been recorded in the gap are addressed at the closing and any necessary Schedule B exceptions are added to the commitment. 

	B. All Other Closings
	For all other closings, the requirements to provide gap coverage are as follows:
	1. For residential transactions:
	a. Examine the judgment and lien report for the buyer and seller for possible judgments and liens. If you have any doubt that the matters in the report apply to either the buyer or seller, or if there are any direct “hits,” do not issue the endorsement. 
	b. The seller must execute an Affidavit of Title (ATG Form 3002).
	c. You must evaluate the financial responsibility and integrity of the seller and buyer. Do not issue this endorsement if you think that either party is likely to have liens recorded against him or her during the gap period.
	d. Conduct a later date search just before closing. Issue a Date Down Endorsement 1 to modify the commitment, raising Schedule B exceptions for any new title defects found in the search. Change the effective date to the effective date of your search.
	e. Contact the Underwriting Department to determine the special risk fee to be charged for the gap coverage, if any.
	f. Record the closing documents as soon after the closing as possible, to shorten the gap period.

	2. For commercial transactions, contact the Underwriting Department, 800.252.0402, for approval before issuing this endorsement. 
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	I. General Real Estate Taxes 
	In Illinois, counties levy real estate taxes on all non-exempt real estate. These real estate taxes, known as general real estate taxes, become due during the year after the year for which the property is liable for the taxes. So, for example, the 2005 taxes are payable in 2006. In most Illinois counties, real estate taxes are due June 1 and September 1, in two equal installments. In Cook County, the first installment is equal to half of the prior year’s entire real estate tax obligation and due March 1. The second installment is equal to the total real estate tax obligation of the property for the year minus the first installment, and due 30 days after the bill date, often in the late fall. Because real estate taxes in Cook County increase almost every year, the second installment is almost always more than the first, often quite a bit more. Other counties may have different systems for billing real estate taxes, so no matter which county the property to be insured is located in, contact the county to determine how and when real estate taxes are billed.
	Real estate taxes are a first lien on the property, ahead of all other liens on the property, including purchase money mortgages. When real estate taxes go unpaid, the county has authority to auction the taxes at a tax sale. The owner of the property must reimburse the successful bidder to remove the real estate tax obligation for the year of sold taxes from title to the property. This reimbursement is known as redeeming the taxes and is accomplished through a process that county handles. If unpaid, after specific time periods, the successful bidder then has the opportunity to begin a court procedure, known as a tax deed proceeding, in which the bidder can obtain title to the real estate free of all liens on title.
	ATG’s largest area of claims arises out of real estate taxes. Because of the nature of the tax sale and tax deed procedures, the risk of failing to identify real estate tax problems and resolve them in a timely manner is a complete failure of title. Thus, although real estate taxes typically involve minor amounts of money in contrast to the purchase price of the property, they can result in very expensive claims if not identified and handled quickly. 
	Therefore, ATG requires that all current year’s taxes due through the date of closing, and all prior years’ taxes must be paid at or before closing on all transactions. 
	There are two important issues to avoiding real estate tax claims. First, your commitment must contain accurate real estate tax information. Second, if a tax payment of any type must be made, then you must make sure that the correct procedures are followed for it to be properly paid.

	II. Accurate Real Estate Tax Information
	Take the following steps to be sure that your commitment contains accurate real estate tax information:
	A. Make sure your search conforms to ATG’s search requirements for real estate taxes, listed in Chapter 2A, Search Standards. 
	B. Check the Sidwell or tax maps to confirm that the PIN or PINs listed on the commitment apply(ies) to the legal description on the commitment. Look at the map for discrepancies in the size of lots on the map versus the size of the legal description to see that all parts of the legal description are assigned PINs and assessed. If the property is a condominium unit that also has a separate garage, parking, or storage unit, be sure to find out if the PIN for the unit also covers those other units, or if each type of unit has its own separate PIN.
	C. Make sure that the real estate tax search of the PIN that the Sidwell or tax map shows applies to the subject property. If the PIN searched doesn’t match the Sidwell or tax map PIN, have your search provider search the correct PIN. Make sure that the real estate tax search provides information on the last five years of real estate tax payments, regardless of the date of any prior policy that you have. Also, if the search shows the real estate taxes were sold in a particular year, but paid the following year, ask your search provider for information about whether the owner of the property or the prior year’s tax buyer paid the following year’s taxes.
	D. Never rely on information you have received from the county over the phone. Only rely on search results. 
	E. If your county provides real estate tax information via a website, confirm with the county exactly what information it displays and how it is displayed. In some counties, the website will only show current year tax information, so you will not be aware of whether prior years’ taxes have been sold. Also in some counties, the website will show the taxes as paid if a prior year’s tax buyer paid them, even though they must be redeemed. Other similarly misleading practices may exist that you should investigate before relying upon website information.
	F. Never rely on information you receive from any party to the transaction about the status of real estate taxes. Only rely on county information about the status of taxes. If a party claims to have paid the real estate taxes, but the county records do not reflect that fact, then the party must provide you with a certificate of payment from the county for the proper year before you can change the status of taxes on the commitment.
	G. Make sure that all information you obtain about the status of real estate taxes appears on the commitment’s Schedule B. For more information on how to show real estate tax exceptions, please see the Commitment Preparation chapter. 

	III. Tax Payment Procedures
	ATG requires that all current year’s taxes due through the date of closing, and all prior years’ taxes must be paid at or before closing on all transactions. 
	Review the search results to determine which real estate tax installments are unpaid, delinquent, or sold, and then observe the following guidelines for paying them at closing. 
	A. Unpaid Current Year Real Estate Tax Installments
	To remove an exception for real estate tax installments due in the year of the closing that the commitment shows are unpaid but not yet due, you must obtain one of the following:
	1. A certificate of payment from the county; or
	2. A new real estate tax search that confirms the installment was paid; or
	3. A current tax bill from the county together with a check cut from closing and delivered to the county for the taxes. You may need to order a new tax bill from the county, if the parties do not provide one.
	You may not rely on any party’s assertion that the taxes are paid. This includes the situation where the lender asserts that they have paid the taxes, because it is common for lenders to make mistakes and pay taxes on the wrong properties. 

	B. Legal Description Bills and New PINs for Subdivisions and Condominiums
	Property may be subdivided in multiple ways: by plat of subdivision, plat of condominium, by deeding a portion of a larger tract using a new metes and bounds legal description, or by deeding a strip of land to an adjoining neighbor. When this happens, the county must assign new PINs to the lots, units, or tracts so that the real estate taxes can be assessed and paid separately. This process takes most counties some time to complete, and in some situations, the new owners find they must pay real estate tax bills before the new PINs are ready. In this situation, the new owners should pay real estate taxes using a legal description tax bill.
	A legal description tax bill is one where the owner contacts the county with the legal description for his or her property and asks that a real estate tax bill be issued for only the legal description provided. This is done by filing a petition for tax division or consolidation. 35 ILCS 205/194. 
	Contact the county where the property is located to determine the procedure for obtaining a legal description tax bill. The procedure to obtain a legal description tax bill in Cook County is as follows:
	1. Two forms must be filed with the Cook County Assessor’s tax division department, the Petition for Division and /or Consolidation of Property and the Petition for Division Schedule. 
	2. Attach the original legal description together with the new legal descriptions to the Petition for Division and/or Consolidation of Property.
	3. All parties to the division or consolidation must sign the petition before the division or consolidation will be approved. If one party will not sign the petition, a certified letter to that party must be presented at the time of filing to prove that a request was made.
	4. The Petition for Division and/or Consolidation of Property must contain all PINs that will be affected by the division or consolidation.
	5. To be effective for a certain tax year, the petition must be filed before October 29 of the preceding year. For example, a petition filed on October 1, 2006 will affect the 2007 taxes, payable in 2008.

	C. Certificates of Error
	1. Explanation
	When a taxpayer discovers an erroneous assessment of his or her real property after the deadline for filing complaints has passed, the certificate of error process may offer relief. Under 35 ILCS 205/45 and 108 (counties containing less than one million inhabitants) and 35 ILCS 205/123 (Cook County), certificates of error may be used to correct assessments at any time after the final installment bill is issued but before judgment or order of sale is entered.
	Although there are slight differences between the Cook County certificate of error process and that of other counties, the basic principles are the same. The taxpayer makes an argument for a lower assessment to the county assessor who, if the assessor agrees with the taxpayer, then revises the assessed valuation and calculates a suggested tax bill for a lower amount. The taxpayer can pay either the original larger bill or the suggested tax amount. If the taxpayer pays the lower amount, a partial payment is posted in the warrant books along with a certificate of error.
	When the county collector applies for a judgment and order of sale, the assessor intervenes with an objection based on the certificate of error. The circuit court then makes a decision as to the correct amount of the tax. If the court agrees with the taxpayer and assessor, the court order will be “judgment refused,” and the tax will be satisfied by the partial payment with any overpayment being refunded. If the court disagrees with the taxpayer and assessor, a “petition denied” will be ordered, and any unpaid balance along with interest from the delinquency date will be sold at the annual tax sale if not paid before the sale.

	2. Procedure
	a. Many issues arise when a certificate of error appears on a tax search. When a certificate of error appears on a tax report, check the amount of taxes paid for the year in question and determine whether there has been an adjudication of the certificate of error. 
	i. If the full amount of the tax has been paid, list the certificate of error on the commitment. There is no need to hold a title indemnity escrow because, even if the taxpayer loses his/her appeal, the full amount of the tax has already been paid.
	ii. If a lower amount has been paid and there has been no adjudication of the appeal, list the certificate of error as an exception. To waive this exception from the final policy, a title indemnity escrow must be held for twice the delinquent tax amount. If the certificate of error is decided against the taxpayer, interest accrues on the delinquent amount during the time the appeal is being decided.

	b. If the certificate of error on a search shows that an adjudication has been made, there are two key terms to look for: “petition denied” and “judgment refused.”
	i. “Petition Denied” means that the taxpayer lost his/her appeal. If the full amount of the tax was not paid at the time of the certificate, the delinquent amount plus interest will be due before the taxes can be considered paid.
	ii. “Judgment Refused” means the taxpayer won his/her appeal. If the full amount was paid at the time of the certificate and the judgment was refused, a refund is due the taxpayer. However, if a lower amount was paid at the time of the certificate and the judgment was refused, make sure that the amount of the judgment equals the amount delinquent. If it is less than the amount delinquent, there will still be money owing before the taxes are considered paid.
	 NOTE: Although a certificate of error protects a parcel from being sold for that year’s taxes at the annual tax sale, a delinquency with a pending certificate of error must be included in a subsequent year’s tax sale.



	D. Delinquent Real Estate Tax Installments and Open Items
	After the due date passes for a real estate tax installment, the taxes become delinquent. The taxes remain delinquent until they are sold at a tax sale. In some cases, the county may either choose not to sell certain delinquent installments, or may neglect to include certain delinquent installments in the tax sale. These delinquent real estate tax installments after the tax sale are also known as open items.
	1. Current Year Taxes
	To remove an exception for current year real estate tax installments that are delinquent, you must obtain one of the following:
	a. A certificate of payment from the county; or
	b. A new real estate tax search that confirms the installment was paid; or
	c. A tax bill from the county for the relevant year’s delinquent tax installments, together with a check cut from closing and delivered to the county for the taxes. 
	You may not rely on any party’s assertion that the taxes are paid. This includes the situation where the lender asserts that they have paid the taxes, because it is common for lenders to make mistakes and pay taxes on the wrong properties. 
	When paying a delinquent tax installment, the amount due is calculated by adding the delinquency and a penalty of 1½ % per month, counting from the due date. An additional fee may be added near the date of the tax sale if notices of the annual tax sale have been sent out. You should confirm with the county that you have correctly calculated the total amount due. If you have any concerns about the accuracy of the amount, hold an escrow for half the amount of the payment until your later date search shows that the taxes have been paid in full for the year. To hold an escrow, use the Personal Undertaking with Title Indemnity Deposit Agreement (ATG Form 3011).

	2. Prior Years’ Taxes
	To remove an exception for a prior year’s real estate tax installments that are delinquent, you must obtain one of the following:
	a. A certificate of payment from the county; or
	b. A new real estate tax search that confirms the installment was paid; or
	c. An open item tax bill from the county for the relevant year’s delinquent tax installments, together with a check cut from closing and delivered to the county for the taxes. 
	You may not rely on any party’s assertion that the taxes are paid. This includes the situation where the lender asserts that they have paid the taxes, because it is common for lenders to make mistakes and pay taxes on the wrong properties. 
	If you need to pay a delinquent prior year’s installment, or installments, from closing, then you must order an open item tax bill from the county. You will need a separate bill for each year and each PIN for which there are delinquent installments. Once you receive the open item tax bill(s), read it or them carefully to confirm that you have exactly the years’ and PINs’ information that you need for closing. The bill will state the date through which interest is calculated. Be sure that you will have time to conduct the closing and deliver the check during the time frame the bill covers. In Cook County, open item bills may be ordered from and paid to the Cook County Treasurer.
	The statute of limitations period for general real estate taxes is 20 years, 35 ILCS 710/1, so if the search reveals open items 20 years old or older, you do not need to arrange for payment. 


	E. Sold or Forfeited Real Estate Tax Installments – General Instructions
	1. Sometime after the second installment of taxes for a year is due, the county will hold a tax sale of delinquent taxes, known as the annual tax sale. The annual tax sale is an auction where the successful bidder (tax buyer) pays the county the delinquent tax amount in exchange for a tax sale certificate. If no one bids on a particular parcel’s taxes, then the taxes are forfeited and the county is considered to have been the successful bidder.
	Once the taxes are sold or forfeited, the owner of the property may redeem them by obtaining an estimate of redemption from the county and paying it within the time period required by law, 35 ILCS 205/253, as follows: 
	a. If the property is less than seven residential units and at least one is owner occupied on the date of the tax sale, the redemption period is two years and six months. 
	b. All other property can be redeemed before the expiration of two years from the date of sale. 
	c. The redemption can be extended only by the tax purchaser and only up to three years from the date of sale (four years for farm property).
	d. There is no redemption period for forfeited taxes.

	Only a party with an interest in the property may redeem. The county will provide the owner with a certificate of deposit for redemption as proof the redemption amount was deposited. 
	For sold taxes, the county contacts the tax buyer at the tax sale and notifies that person or entity of the amount the owner deposited. The tax buyer then has the opportunity to notify the county of any additional amounts the owner owes before returning the certificate of purchase and picking up the money. To complete the redemption process, the owner must re-contact the county to find out if any additional amounts are owed and pay them. Then the county will cancel the sale.
	2. To remove an exception for sold taxes, you must obtain one of the following:
	a. A certificate of deposit for redemption from the county for all tax years’ installments that the tax buyer paid, together with confirmation from the county that the sale has been cancelled; or
	b. A certificate of deposit for redemption from the county for all tax years’ installments that the tax buyer paid, together with a Title Indemnity Escrow for an amount equaling half the amount of the estimate of redemption until the sale is cancelled.

	3. To remove an exception for forfeited taxes, you must obtain the certificate of deposit for redemption from the county. Payment on the estimate of redemption to the county cancels the forfeiture.
	You may not rely on county information showing the installment is paid, because that only means that the tax buyer paid the taxes, not that the owner of the property redeemed them. 
	The estimate of redemption may include several payments in addition to the installments of sold taxes requested, as follows: 
	a. Interest.
	For sold taxes, interest on the bid amount is added to the estimate of redemption at six month intervals from the date of sale. Because bidders at the tax sale bid on the interest rate, each parcel may owe a different interest rate. For forfeited taxes, interest at the rate of 12% is added to the estimate of redemption at one year intervals from the date of sale.

	b. Prior years’ delinquencies.
	The tax buyer must pay any prior years’ delinquent taxes at the time of sale and are therefore added to the amount to redeem.

	c. Subsequent years’ delinquencies. 
	The tax buyer may pay later years’ delinquent taxes after the sale and have them added to the sale amount. So, once you find that a tax year’s taxes have been sold, find out who paid each later year’s taxes and make sure that the estimate of redemption that you order covers all the taxes that the tax buyer paid.

	d. Subsequent years’ timely installments.
	The tax buyer may pay later year’s taxes before they are delinquent after petition for tax deed has been filed and have them added to the sale amount. This means that to successfully redeem, you must be sure the estimate of redemption includes amounts that the tax buyer paid that were never even delinquent. 

	If the property owner wishes to buy the certificate of purchase from the tax buyer, rather than redeem the taxes, please contact the Underwriting Department for guidance before doing so.
	Order estimates of redemption from the office of the Cook County Clerk. Estimates of redemption must be paid by cash, certified or cashier’s check made payable in full amount of estimate to the Cook County Clerk. Sold taxes must be redeemed in name of party with an interest in the property (owner, lender), but not by an undisclosed beneficiary of an Illinois land trust.
	 NOTE: Once the redemption period including any extensions has expired, the county clerk will not accept any money for redemption. Also, if after five years from the date of sale no redemption has been made and the tax purchaser has not recorded a deed, the sale is considered a dead sale and no money is due.


	F. Sold or Forfeited Real Estate Tax Installments – Cook and Collar Counties
	1. General Rules
	a. General Rule A
	All members must have current (within 60 days) estimates of redemption at closing for sold taxes for tax years three (3) years or more before the current date. (Example: On April 1, 2004, an estimate of redemption must be presented for sales of taxes for the 2001 tax year or before.) This rule applies when only one year of taxes has been sold. If more than one year of taxes have been sold at the annual tax sale or through a scavenger sale, a current estimate of redemption must be at the closing, no matter when the sale occurred. Without the estimate of redemption or approval from a staff attorney, the closing cannot disburse.

	b. General Rule B
	If General Rule A does not apply, a title indemnity escrow (T.I.) may be held of two (2) times the base amount of the tax due plus interest at the rate of 1½ % per month since the due date, to insure the buyer for the sold taxes.


	2. Procedure
	a. Estimate of Redemption
	i. Cook County
	ATG’s Search Department will automatically order Estimates of Redemption on every search they perform where there are sold taxes in Cook County in which General Rule A applies. The original estimates, on Title Services transactions only, will be held at ATG in Chicago by the Escrow Department representative handling sold taxes until they are ready to be paid. The Escrow Department representative will fax copies to the member. On non-Title Services transactions, the estimate will be faxed to the member asking for instructions as to what to do with the original. In all cases, it is still the member’s responsibility to ensure that the Estimate of Redemption is available at the closing.

	ii. Collar Counties
	Members are responsible for ordering Estimates of Redemption in General Rule A situations in counties other than Cook and bringing them to closing. Members are also responsible for ordering Estimates of Redemption in Cook County in General Rule B situations and when ATG does not perform the search.


	b. Search Information and Commitment Exception
	The tax search must give as much information about the tax sale as possible (such as installments sold, tax buyer, interest rate, date sold, subsequent year payments by tax buyer, and final redemption date, if known). All of this information must be added to the tax exception on the commitment. Also, the requirement for having an estimate of redemption at the closing if the General Rule A applies must be added to the exception.

	c. Closing Procedure
	ATG’s Escrow Department is responsible for handling all payments on estimates of redemption for Title Services transactions. Traditional members may also have the Escrow Department handle payments on estimates of redemption, upon request.
	To have the Escrow Department handle the payment on an estimate of redemption, take the following steps:
	i. At closing, a cashier’s check should also be drawn to the County Clerk for the amount of the redemption, based on the estimate of redemption. 
	ii. At closing, a check should also be drawn to ATG as Escrowee and held for an amount equal to 50% of the redemption amount. 
	iii. In addition, at closing, a check should also be drawn to ATG Escrow for the T. I. fee (see the Rate Card for current fee information). 
	iv. At closing, a check should also be drawn to ATG for $20 for the Cashier’s check if ATG is conducting the closing.
	v. Have a Personal Undertaking with Title Indemnity Deposit Agreement (ATG Form 3011) filled out completely by the seller. Be sure to accurately list the PINs and years’ taxes that must be paid for the Escrow Department’s information. Also, attach a copy of the commitment to the agreement, for verification.
	There are no exceptions to these procedures unless authorized by a staff attorney.


	3. How to Hold a Title Indemnity Escrow for Real Estate Taxes
	When there is a tax delinquency that requires ATG to hold money in an escrow account, or for situations where you plan to escrow money to pay a current year installment not yet due, follow these steps:
	a. Have a Personal Undertaking with Title Indemnity Deposit Agreement (ATG Form 3011) filled out completely by the seller. Be sure to accurately list the PINs and years’ taxes that must be paid. Also, attach a copy of the commitment to the agreement, for verification.
	b. For delinquencies where there is a current estimate of redemption, open item bill, or tax bill available, hold 1½ times the amount of the estimate or bill.
	c. If ATG is required to hold an escrow for current year taxes on property located in the City of Chicago, the amount escrowed should be two times the first installment. See the Rate Card for Escrow Department fees. There is also a $35 charge to obtain the tax bill. 
	d. If you are required to hold an escrow for current year taxes on property in all other locations, the amount escrowed should be one and one half times the first installment. 
	e. Where no estimate or bill is available, hold two times the sum of the delinquency and any interest. Please note that for sold taxes, interest may be as high as eighteen percent per six-month period, starting from the beginning of the six-month period. 
	f. Insure over the exception on policies using a Form E Endorsement (ATG Form 2023) with the following language:
	g. Release the funds in the title indemnity only when you have a final receipt (Certificate of Deposit for Redemption) and the sale has been cancelled.


	G. Sold Taxes at Scavenger Sale
	Parcels of property with multiple years of delinquent real estate taxes can be sold at a scavenger sale. At a scavenger sale, the bidders bid the amount of the tax delinquency to be paid, which is a change from the procedure at the annual tax sale.
	Once the taxes are sold at a scavenger sale, the owner of the property may redeem them by obtaining an estimate of redemption from the county and paying it within the time period required by law, as follows: 
	1. Six months for vacant, non-farm, commercial or industrial parcels, and for parcels improved with a structure or structures, each of which contains seven or more residential units.
	2. Two years and six months for property improved with a structure containing six or fewer residential units where at least one unit is owner occupied on the earliest date when notices may be served under the Revenue Act.
	3. Two years for all other property.
	Please observe the instructions for paying on an estimate of redemption in the section entitled Sold or Forfeited Real Estate Tax Installments, above, when paying on an estimate of redemption from a scavenger sale.

	H. Miscellaneous
	1. Cook County Duplicate Payments
	Cook County tax officials will not automatically apply payments from one installment to another, even if one installment has been paid twice and the other installment is delinquent. This situation must be raised as an exception to title and cannot be waived until the records have been corrected. 

	2. Sale in Error
	When a search reveals that a “sale in error” has been posted on the parcel in question, be aware that this does not eliminate the tax delinquency. A “sale in error” only reflects that the sale of the taxes is null and void. The delinquency must still be cured to waive any exception for delinquent taxes.



	I. ALTA Owner Policy (OPA): Insuring Provisions
	The ATG Owner Policy (OPA) currently in use was created by the American Land Title Association (ALTA) in 1970 and then revised in 1987, 1990, and 1992. The first page of the OPA contains the Insuring Provisions.
	 NOTE: Policy language (or a paraphrased version of it) appears in italics throughout this section, unless otherwise noted. The essential elements of the policy, Insured, Date of Policy, etc., are in bold. The numbers that precede the Insuring Provisions below (e.g., “Paragraph 1”) correspond to the order in which the paragraphs appear on the first page of the policy. Other numbers and letters (that serve to label the text) correspond to the numbers and letters that appear on the subject document itself.
	Paragraph 1
	This preamble paragraph sets forth several limitations or conditions to the coverage provided under the Insuring Provisions: (1) each Insuring Provision is limited by the provisions of the Exclusions from Coverage, the Exceptions on Schedule B, and the Conditions and Stipulations; (2) coverage is afforded only for matters arising or existing as of the Date of Policy set forth in Schedule A and not thereafter; and (3) coverage is limited to the Amount of Insurance set forth on Schedule A (plus the costs of defense). 
	These limitations can be significant, and may completely negate coverage of a title matter based upon the nature of the claim (a building or zoning violation existing prior to the Date of Policy but for which no notice was recorded would be excluded under Exclusion from Coverage 1(a)), or the Insured’s knowledge (a suit for specific performance by a prior defaulted buyer could be excluded under Exclusion from Coverage 3(b) for matters known to the Insured but not known by the insurer and not recorded in the public records). Prudent counsel for the Insured should review all significant aspects of the transaction, the parties, the property, and the intended use to ensure that any matters that need special coverage are addressed with the title company.
	This first insuring clause insures against loss if title is not vested in the Insured as stated in Schedule A of the policy. This involves both the estate (fee simple, leasehold, life estate, etc.) and the “quantity” of the title (whole estate, one-half interest, etc.). Examples of this would include the title company’s failure to discover in the public records the interest of someone other than the Insured in title because of a missed deed, omitted heir, tax deed, partial interest, or, if extended coverage is given, adverse possession.
	Many title companies are unwilling to expand their liability under this clause by including affirmative assurance as to the quantity or type of joint estate of co-owner insureds. Thus, Schedule A may identify that fee title is vested in A, B, and C, but will not affirmatively state that each holds a one-third interest as joint tenants. This is especially true in the case of the Illinois estate of tenancy by the entirety, since creation of the estate depends upon facts outside the land records (legal marriage of the co-owners; maintenance of the property as their homestead). See 765 ILCS 1005/1c; Richard F. Bales, Unresolved Issues Concerning Tenancy by the Entirety, ISBA Real Property Newsletter, Vol. 50, No. 4 (February, 2005).
	This provision is generally concerned with defects in the conveyancing instrument itself or in how it was executed, or by some other matter (judgment or tax liens against the grantor, prior unreleased mortgages, etc) that makes the Insured’s title defective.
	The coverage under this clause differs from the first clause (title not vested as shown on Schedule A) in that under the first clause, title to all or a portion of the land was never vested in the Insured due to failure to obtain a conveyance from a titleholder, whereas, in this clause, there is an instrument that at least purports to convey title to the Insured, but due to fraud, forgery, insufficient authority, etc., the title in the Insured is defective in some way.
	A clause is a specific assurance to the Insured that:
	– the title company will indemnify the Insured according to the terms of the policy if there is a problem with the title, or if defects, liens, or encumbrances exist that are not raised on Schedule B; and
	– the Insured has title that may be sold to a buyer without these problems making the title unmarketable and allowing a buyer to get out of a contract with the Insured if there is a provision in the contract requiring the Insured to deliver “marketable title.”
	Thus, if there is an insured title problem, the title company will attempt to cure the defect. If the title company is unable to cure the defect so that the property can be sold without a loss because of the defect, then the title company pays that loss, too.
	This clause deals with the unmarketability of the title, not the property, a significant source of confusion for insureds. The insured may be unable to sell the property because of some defect in the property (e.g., the lack of working sewer and water facilities) but have perfectly marketable title. Thus, the Insured may have “perfect legal title, worth nothing.” Burke, Law of Title Insurance, (N.Y., Aspen Publishers, 2005), § 3.04[A], page 3-58. The fact that a title insurer is willing to insure a defect does not make the title marketable, since “a buyer cannot be compelled to buy a lawsuit.” Nelson v. Anderson, 286 Ill.App.3d 706, at 709, 676 N.E.2d 735, at 737 (5th Dist., 1997).
	The title company insures that the Insured has legal (as opposed to physical) access to and from the property either by means of a public way or a private easement.
	This provision does not insure that a road exists or that the road is passable; only that the Insured has an unobstructed unabridged legal right to get from a public way or private easement to the property. This clause also does not insure access by a specific means. This may be of concern to an insured who wants or needs access by a specific way or to a specific portion of the insured land. If such is the case, the Insured should request that an Access Endorsement be issued with the policy insuring that the land has access by a specified way that is physically open and available.
	Paragraph 2 (after the four Insuring Provisions)
	The insurer has two duties to the Insured: the duty to defend the Insured in an action affecting an insured defect, and the duty to indemnify the Insured for covered losses due to that defect. Consistent with the concept that the policy indemnifies the Insured against loss but does not guarantee title to the Insured, the insurer’s duty to defend is greater than its duty to indemnify, i.e., the insurer may have to incur the expense of defending the Insured in litigation even though eventually the insurer may be able to deny any liability for the Insured’s losses.
	Paragraph 3


	II. Exclusions from Coverage (The Fine Print)
	Certain matters are not covered, because, while they affect title to the real estate, they are beyond the control of the title company, and often unascertainable from the land records available to the title company.
	This is different from eminent domain (notably, no right to compensation by the landowner from the government), and would include matters such as a loss of title due to drug forfeiture seizures.
	Again, there is no coverage for governmental takings by eminent domain unless a notice thereof is recorded and that notice is not raised on Schedule B. Not excluded from coverage are previous eminent domain actions in which constructive notice has been given in the public records.
	If the Insured (or an agent of the Insured) knew about a non-record defect, lien, etc., and failed to disclose it to the insurer, the insurer has no liability for that matter. Note that any notification by the Insured of a defect must be in writing.
	This is generally directed at “donees,” i.e., persons who acquire title by gift or inheritance.
	 NOTE: this exclusion does not conflict with the definition of “Insured” in Paragraph 1(a), below, of the Conditions and Stipulations; an heir of the Insured is included in the definition of Insured, but is subject to any claims that the heir failed to pay value.
	This exclusion was added in 1990 to exclude coverage for claims based upon, among others, fraudulent transfer (11. U.S.C. § 548), equitable subordination (11 U.S.C. § 510(c)), or a preferential transfer (11 U.S.C. § 547) under the federal bankruptcy law, but did not include the exceptive clause. The exclusion does not apply to exclude claims arising out of a prior transaction in the chain of title, but only the current transaction involving the Insured. Many lenders and owners objected to the new exclusion because errors by the title company (such as failure to timely record the deed) were also excluded. The 1992 ALTA policy forms added the exceptive clause.

	III. Conditions and Stipulations (The Very Fine Print)
	 TIP TO READER: Because most of the text in the following section is Policy language, for the sake of easy reading it is not italicized.
	The previous sections have described the affirmative coverages and the specific Exclusions from Coverage. The remainder of the policy contains the Conditions and Stipulations. The Conditions and Stipulations provide a place for the title company to state its understanding of certain terms, conditions, options, and limitations, particularly regarding the handling of any claims. 
	1. Definition of Terms
	a. Insured is the person/entity named in Schedule A of the policy. It also includes successors-in-interest by operation of law and not by purchase (e.g., heirs, devisees, etc.).
	b. Insured claimant is the person claiming loss.
	c. Knowledge or known means actual knowledge as opposed to constructive knowledge.
	d. Land is described as the four corners of the legal description in Schedule A, with the improvements thereon, and nothing else.
	e. Mortgage is any security instrument such as a mortgage, deed of trust, or trust deed.
	f. Public records are those records (the various indices in our Recorders’ Offices) established by state statutes for the purposes of giving constructive notice to purchasers of real estate. The definition of public records was clarified and limited to the above, necessitated by some judicial interpretations that had included such diverse records as the Federal Register as part of the “public records” for title insurance purposes. 
	g. Unmarketability of the title is an apparent or alleged defect in title, not excluded or excepted from the policy, which, under the law of the state, would allow a buyer to avoid his/her obligation to purchase.
	2. Continuation of Insurance after Conveyance of Title
	The policy will remain in force as long as the Insured: (1) retains an interest in the land; or (2) holds a purchase money mortgage from a purchaser from the Insured.
	Coverage will continue to the Insured even after conveyance to a purchaser if the Insured’s liability is based upon a breach of covenants of warranty. There is no coverage to new purchaser.

	3. Notice of Claim to be given by the Insured
	To file a claim, the Insured must notify the company promptly in writing. The Insured should file a claim when one of the following situations arises:
	i. The Insured is involved in litigation involving an insured matter;
	ii. The Insured acquires knowledge (as defined in Paragraph 1, above) of an adverse matter affecting title; and/or
	iii. The title is rejected as unmarketable.

	If the Insured fails to promptly notify the company of matters requiring prompt notice (e.g., tax sale), the company’s liability terminates, but only as to that matter for which prompt notice is required. The Insured still has rights under the policy as long as the company is not prejudiced by the Insured’s failure to notify.

	4. Defense and Prosecution of Actions; Duty of Insured Claimant to Cooperate
	a. In cases in which the title company has a duty to defend title according to the terms of the policy, the Insured must request such a defense in writing.
	b. The title company has the right to choose the lawyers to defend the Insured, subject to the Insured’s rights to object to those lawyers for good cause.
	c. The title company has the right to sue, defend, or compromise any claim, and to appeal any adverse decision.
	d. At the company’s expense, the Insured must assist in the prosecution or defense of a claim by performing the following functions:
	i. Securing evidence, obtaining witnesses, prosecuting or defending the action or proceeding, or effecting settlement; and
	ii. Providing any other assistance that may be necessary to establish the title to the estate or interest as insured. 

	If the Insured does not cooperate, the title company reserves the right to deny liability.

	5. Proof of Loss or Damage
	In addition to the Notice of Claim, the Insured claimant must submit a proof of loss statement, signed and sworn to within 90 days after claimant becomes aware of the loss. The proof of loss must state the lien or defect in question, the amount of loss, and how that loss amount was calculated.
	The title company may require the Insured to submit to an examination under oath as to the facts of the loss. Also, the title company has the option of reviewing the Insured’s documents, records, books, etc. that are relevant to the claim. 
	If the Insured fails to submit the appropriate proof of loss or to fully cooperate with the investigation of the claim, the title company may deny liability.

	6. Options to Pay or Otherwise Settle Claims; Termination of Liability
	In the event of a claim, the title company reserves the following rights:
	a. To pay or tender payment to the Insured the Amount of Insurance together with any costs, attorneys’ fees, and expenses incurred by the Insured. Upon payment, the company’s obligations (including the duty to defend) terminate.
	b. Pay or settle with a third party, who is not the Insured, or pay or settle directly with the Insured.
	i. The company may pay the third party whose lien or encumbrance created the claim and thus “fix” the problem for the benefit of the Insured; or
	ii. The company may pay to the Insured the amount it would pay to the third party above, but leave to the Insured the option of paying the third party or not.

	Once the title company pays the third party or the Insured, its liability for the matter – including its duty to defend – ceases. 

	7. Determination, Extent of Liability, and Coinsurance
	a. The greatest amount of liability due the Insured, in any case, is the lesser of: (1) The Amount of Insurance shown in Schedule A; or (2) The difference between the value of the interest with and the value of the interest without the defect.
	b. If Amount of Insurance on Schedule A is less than 80% of value of the property (or consideration paid) on the Date of Policy, then the Insured is liable as a co-insurer (i.e., Insured pays proportionate share of any claim).
	i. Co-insurance also applies if the Insured makes improvements after the Date of Policy that increases the value of the property in excess of 20% over the Amount of Insurance in Schedule A. If this occurs, the company pays any claim based upon the following formula:

	c. The title company will pay only those costs, attorneys’ fees, or expenses incurred in defense of the claim pursuant to paragraph 4 of the Conditions and Stipulations.
	– In the preamble, the title company uses this paragraph to stress that this contract is one of indemnity and not a guarantee of title. The distinction is subtle, but certain risks are inherent in any title review. After reviewing the risks, the title company agrees that it will pay the actual loss only for these risks if they, or any one of them, result in loss to the Insured. The title company intends to exculpate itself from any consequential damages that may stem from a risk that turns into a loss to the Insured.
	– The policy forms promulgated by ALTA since 1987 are an attempt to make this clear to courts that interpret these policies. Courts have shown a desire to ignore this distinction, and find liability against the insurance company because, they reason, the Insured had a “reasonable expectation” that the risk and all of the things that follow would be insured. 


	8. Apportionment
	If more than one parcel is insured, and the parcels are not a single site, then the Amount of Insurance will be apportioned between the two parcels based upon the value of each at the Date of Policy. This can be changed at the time of issuance of the policy by agreement of the Insured and the insurer.

	9. Limitation of Liability
	a. If the title company cures the problem in a diligent manner, its liability to the Insured on that problem ends.
	b. In litigation cases, the title company pays only when the litigation is complete (after trial and appeals are concluded).
	c. The title company will not be responsible for any liability voluntarily assumed by the Insured without the title company’s assent.

	10. Reduction of Insurance; Reduction or Termination of Liability
	As payments are made under the policy for any claim (except payments for costs and attorneys’ fees paid in defense of title or estate), the Amount of Insurance is reduced pro tanto.

	11. Liability Noncumulative
	Any amounts paid by the insurer under any concurrent loan policy, or on any other mortgage agreed to or assumed by the Insured that is a lien on the property, reduces coverage under this policy.

	12. Payment of Loss
	a. The Insured must produce the original policy and endorsements prior to any payment being made.
	b. Once the title company’s liability has been fixed, the title company must make payment to the Insured within 30 days of that determination.

	13. Subrogation upon Payment or Settlement
	a. When the title company pays a loss, the title company is subrogated to the rights of the Insured (i.e., steps into the shoes of the Insured), and may try to gain reimbursement from the wrongdoer who created the loss.
	If the Insured causes the loss, the company need pay only that part that exceeds the amount of the lost subrogation rights (i.e., the Insured is responsible for part of a claim for which the company is unable to seek reimbursement through subrogation).

	b. The company may also seek reimbursement under other policies (e.g., construction bonds, indemnities, etc.), under which the Insured has rights.

	14. Arbitration
	In order to save litigation costs and expenses, either the Insured or the title company, may seek to have the claim decided by an arbitrator. If the Amount of Insurance is $1,000,000.00 or less, arbitration is available at the option of either the company or the Insured; if the Amount of Insurance is over $1,000,000.00, arbitration is allowed only when both parties agree.
	Some Insureds want this provision deleted or modified to allow arbitration only upon agreement by both parties, no matter what the Amount of Insurance.

	15. Liability Limited to This Policy; Policy Entire Contract
	a. Once again, the title company stresses the nature of its responsibility: this policy is a contract of indemnity, not a guarantee of title.
	b. All losses, in tort or otherwise, are to be governed and limited by the terms and amounts stated in the policy.
	c. Any coverage, basic or additional by endorsement, must be authorized by the title company. 

	16. Severability
	If a provision or clause of the contract is determined to be unlawful, the policy shall be deemed to be without it, and the balance of the contract shall control.

	17. Notice, Where Sent
	Send all notices, including claims, to the title company at the address listed. 



	IV. Schedule A
	The Owner Form Schedule A sets forth the specific details of the transaction and of the real estate and identifies the Insured, the Amount of Insurance, and the description of the insured land that are referred to in the policy. Schedule A includes the following essential elements:
	 Policy Number
	The policy number imprinted on the cover of the policy jacket.

	 Date of Policy
	Generally, this is the date on which the insured interest was placed (recorded) in the public records, although a later date may be required for certain transactions. This date determines the extent of the insurer’s liability, since, with some exceptions, only matters appearing in the public records prior to this date are insured.

	 Amount of Insurance
	Generally, this is the sales price or other consideration paid for the interest, but could be any amount. It is incumbent upon the Insured to determine the Amount of Insurance it requires, since this amount also determines the extent of the insurer’s liability. 

	 Name of Insured
	The name(s) of the buyer(s)/grantee(s) or other person/entity for whom the insurer has agreed may be a named insured under the policy. 

	 The estate … is at the Date of Policy … vested in
	The name(s) of the party(ies), who, at the Date of Policy, are the owners of the insured interest as indicated in the public records.

	 The land referred to … is described as follows
	The full legal description of the premises being insured.

	 Issued by
	The issuing agent’s firm name, member number, authorized signature, and address. 


	V. Schedule B
	The Owner Form Schedule B also relates specifically to the real estate in question and sets forth matters for which no coverage is given to the Insured, and for which the title company has no duty to defend.
	 Policy Number
	The policy number imprinted on the cover of the OPA jacket.

	 Standard Exceptions
	The five Standard Exceptions from the Commitment are reprinted on Schedule B. In order to give “full ALTA” or “extended” coverage for residential property, the underwriting guidelines described in Chapter 4 must be met and the appropriate Standard Exception Waiver Endorsement (ATG Form 2038 for residential property or ATG Form 2047 for commercial property) must be attached to the Owner Policy.

	 Special Exceptions
	Specific title matters that relate to the specific real estate, the parties, and the transaction, such as the lien of taxes, mortgages, other liens or restrictions, easements, etc. that represent encumbrances on or defects in title to the property are set forth in the remainder of Schedule B. 

	 Issued by
	The issuing agent’s member number and authorized signature are on the bottom of the form.


	VI. Close Out File
	You must record the release deed of any previous mortgage before closing out your file. Upon receipt of the release deed, it is necessary to have it recorded. Your search company will record the release for only the cost of the county’s recording fee.
	The following is a list of documents that should be forwarded to the ATG Champaign office:

	 Chicago-Area Agency Closing
	– Copy of the Schedules A and B of the OPA, copy of any endorsements issued with the OPA.
	– The completed Accounting Information Schedule.
	– Copy of the signed ALTA Statement.
	– Copy of the Personal Undertaking, if required.
	– Copies of any other Affidavits, if required.
	 Chicago-Area Non-Agency Closing
	– All of the above and;
	– Copies of the OMC, MPA, and endorsements.
	– Check for the underwriting fee.
	– Copy of the prior title policy, if available
	 Downstate
	– All of the above.

	EXHIBIT 6-1: OWNER POLICY (OPA) – ATG® FORM 1010 (page 1 of 4)
	EXHIBIT 6-2: OWNER FORM SCHEDULE A – ATG® FORM 1011
	EXHIBIT 6-3: OWNER POLICY SCHEDULE B – ATG® FORM 1012
	I. ALTA Mortgagee Policy (MPA): Insuring Provisions
	The ATG Mortgagee Policy (MPA) currently in use was created by the American Land Title Association (ALTA) in 1970 and then revised in 1987, 1990, and 1992. The first page of the MPA contains ATG’s Insuring Provisions.
	 NOTE: Policy language (or a paraphrased version of it) appears in italics throughout this section, unless otherwise noted. The essential elements of the policy, Insured, Date of Policy, etc., are in bold. The numbers that precede the Insuring Provisions below (e.g., “Paragraph 1”) correspond to the order in which the paragraphs appear on the first page of the policy. Other numbers and letters (that serve to label the text) correspond to the numbers and letters that appear on the subject document itself.
	Paragraph 1:
	This preamble paragraph sets forth several limitations or conditions to the coverage provided under the Insuring Provisions: (1) each Insuring Provision is limited by the provisions of the Exclusions from Coverage, the Exceptions on Schedule B, and the Conditions and Stipulations; (2) coverage is afforded only for matters arising or existing as of the Date of Policy set forth in Schedule A and not thereafter; and (3) coverage is limited to the Amount of Insurance set forth on Schedule A (plus the costs of defense). 
	These limitations can be significant, and may completely negate coverage of a title matter based upon the nature of the claim (a building or zoning violation existing prior to the Date of Policy but for which no notice was recorded would be excluded under Exclusion from Coverage 1(a)), or the Insured’s knowledge (a suit for specific performance by a prior defaulted buyer could be excluded under Exclusion from Coverage 3(b) for matters known to the Insured but not known by the insurer and not recorded in the public records). Prudent counsel for the Insured should review all significant aspects of the transaction, the parties, the property, and the intended use to ensure that any matters that need special coverage are addressed with the title company.
	This first insuring clause insures against loss if title is not vested in the Insured as stated in Schedule A of the policy. This involves both the estate (fee simple, leasehold, life estate, etc.) and the “quantity” of the title (whole estate, one-half interest, etc.). Examples of this would include the title company’s failure to discover in the public records the interest of someone other than the Insured in title because of a missed deed, omitted heir, tax deed, partial interest, or, if extended coverage is given, adverse possession.
	Many title companies are unwilling to expand their liability under this clause by including affirmative assurance as to the quantity or type of joint estate of co-owner insureds. Thus, Schedule A may identify that fee title is vested in A, B, and C, but will not affirmatively state that each holds a one-third interest as joint tenants. This is especially true in the case of the Illinois estate of tenancy by the entirety, since creation of the estate depends upon facts outside the land records (legal marriage of the co-owners; maintenance of the property as their homestead). See 765 ILCS 1005/1c; Richard F. Bales, Unresolved Issues Concerning Tenancy by the Entirety, ISBA Real Property Newsletter, Vol. 50, No. 4 (February, 2005).
	This is primarily owner’s coverage; the lender may suffer no loss, even if there is a complete failure of title, since borrower may still pay mortgage in full. 
	This provision is generally concerned with defects in the conveyancing instrument itself or in how it was executed, or by some other matter (judgment or tax liens against the grantor, prior unreleased mortgages, etc) that makes the Insured’s title defective.
	The coverage under this clause differs from the first clause (title not vested as shown on Schedule A) in that under the first clause, title to all or a portion of the land was never vested in the Insured due to failure to obtain a conveyance from a titleholder, whereas, in this clause, there is an instrument that at least purports to convey title to The Insured, but due to fraud, forgery, insufficient authority, etc., the title in the Insured is defective in some way.
	Again, this is primarily owner’s coverage.
	A clause is a specific assurance to the Insured that:
	– the title company will indemnify the Insured according to the terms of the policy if there is a problem with the title, or if defects, liens, or encumbrances exist that are not raised on Schedule B; and
	– the Insured has title that may be sold to a buyer without these problems making the title unmarketable and allowing a buyer to terminate a contract with the Insured if there is a provision in the contract requiring the Insured to deliver “marketable title.”
	Thus, if there is an insured title problem, the title company will attempt to cure the defect. If the title company is unable to cure the defect so that the property can be sold without a loss because of the defect, then the title company pays that loss, too.
	This clause deals with the unmarketability of the title, not the property, a significant source of confusion for insureds. The insured may be unable to sell the property because of some defect in the property (e.g., the lack of working sewer and water facilities) but have perfectly marketable title. Thus, the Insured may have “perfect legal title, worth nothing.” Burke, Law of Title Insurance, (N.Y., Aspen Publishers, 2005), § 3.04[A], page 3-58. The fact that a title insurer is willing to insure a defect does not make the title marketable, since “a buyer cannot be compelled to buy a lawsuit.” Nelson v. Anderson, 286 Ill.App.3d 706, at 709, 676 N.E.2d 735, at 737 (5th Dist., 1997).
	The title company insures that the Insured has legal (as opposed to physical) access to and from the property either by means of a public way or a private easement.
	This provision does not insure that a road exists or that the road is passable; only that the Insured has an unobstructed unabridged legal right to get from a public way or private easement to the property. This clause also does not insure access by a specific means. This may be of concern to an insured that wants or needs access by a specific way or to a specific portion of the insured land. If such is the case, the Insured should request that an Access Endorsement be issued with the policy insuring that the land has access by a specified way that is physically open and available.
	With this clause, the significant lender’s coverage begins. Here, the title company insures that, subject to the policy provisions, the mortgage is a legally valid lien upon the title to the property and is enforceable against the mortgagor. This means that the mortgage: (1) is properly executed; (2) is supported by an existing debt; (3) contains a proper mortgage conveyance; and (4) is properly recorded.
	The mortgage policy insures the lien of the mortgage and not the title to the property. Therefore, the buyer cannot rely on the mortgage policy because the policy specifically states it does not insure title to the real estate, and the buyer is not an insured under that definition in the policy nor a third-party beneficiary of the insurance contract.
	Of equal importance and concern to the lender as the validity and enforceability of the mortgage is its priority as a lien on the property. This clause insures the lender that the mortgage is prior in seniority to all other liens except those liens shown on Schedule B, if any.
	Certain features of some mortgages (future advances, adjustable rate interest, renegotiable rates, revolving credit, etc.) affect priority. Whenever a mortgage has a feature that affects the interest rate, the title company will not guarantee its priority without a special endorsement such as the Adjustable Rate Mortgage Endorsement or the Revolving Credit Mortgage Endorsement. 
	A particular area of concern are mortgages with future advances provisions, since their priority depends on the nature of the obligation to make the advance. Under Illinois law, a mortgage constitutes a prior lien on the property as of the date it is recorded if the mortgage loan proceeds are advanced within 18 months after recording. 735 ILCS 5/15-1302(a). Advances made after 18 months take priority only from the date the proceeds are advanced or applied, unless such advance is obligatory and not discretionary. To be obligatory, the lender must commit in the mortgage to make the advances whether or not there is a default that would relieve the lender of its obligation to make the advance. 735 ILCS 5/15-1302(b)(1). Other advances that would retain priority from the date of recording are those made under a reverse, revolving credit, or negative amortization mortgage, or those advances made to preserve or restore the property, preserve the lien of the mortgage, or enforce the mortgage. 735 ILCS 5/15-1302(b)(2), (3), (4), and (5).
	Note the distinction between priority and enforceability or validity: a future advance may be, or an interest rate adjustment is valid and enforceable against the mortgagor/borrower, but the advances or the interest rate change may lose their priority as to a creditor whose interest intervenes between the date the mortgage is recorded and the date of the disbursement of the future advancement or interest rate adjustment.
	In Illinois, mechanics’ liens are secret liens, since in most cases the contractor has until four months after the work is completed in which to record its lien against the property. 770 ILCS 60/7. Thus, a mechanics’ lien could gain priority over the insured mortgage even though it is recorded after the mortgage and no notice was contained in the land records on the day the lender disbursed the loan, because the mechanics’ lien relates back to the date of the contract for the improvement, not the date of recording of the lien. 770 ILCS 60/1.
	By this paragraph, unless an exception is raised on Schedule B of the policy, the title company insures the lender against loss that the lender-Insured may suffer if the mortgage loses its priority to one of these secret mechanics’ liens, which may arise from one of the following situations:
	– The work is contracted for or completed before the Date of Policy; or
	– The work is contracted for or completed after the Date of Policy but is financed, in whole or in part, by the insured mortgage proceeds.
	This is the only situation in which the title policy gives prospective coverage, i.e., the policy insures a title matter that first arises in the public records after the Date of Policy. The mortgage policy not only gives this affirmative assurance, but, unlike an owner policy, there is no Standard Exception automatically limiting this coverage (cf., Standard Exception 4 of the Owner Policy).
	In order to give this coverage to the Insured, ATG requires that it be furnished with an ALTA Statement in which the buyer, seller, and lender declare the following:
	– The seller and buyer declare that they have no knowledge of any materials being delivered or improvements being performed on the real estate, nor contracts for the same, within the past four months; and
	– The lender declares, in the disbursement portion of the ALTA statement, that the proceeds of the insured mortgage have been disbursed and that these loan proceeds (or any that the lender may be obligated to advance) are not required by the lender to be used for improvements on the property, and that the lender has no knowledge that the proceeds or obligatory advances will be used for improvements or materials on the property.
	If the transaction involves new construction, then arrangements must be made with the insurer to establish an escrow for the disbursement of the loan proceeds and obtaining of affidavits and lien waivers from contractors and subcontractors, or the mortgage policy must be issued with an exception for mechanics’ lien claims negating this coverage.
	The title policy does not give coverage over all mechanics’ liens that may gain priority over the insured mortgage. Mechanics’ lien claims for work commenced and contracted for after the Date of Policy and not financed from the loan proceeds may still become a lien that may gain priority over the insured mortgage to the extent that this work “enhances” the value of the property. 770 ILCS 60/16. These liens are excluded from coverage because the title policy gives no affirmative assurances regarding mechanics’ lien claims arising under these circumstances, and also because the mechanics’ lien claims would constitute a post-policy event. Of course, any mechanics’ lien claims that are raised as a special exception on Schedule B of the policy or that are known by the lender-Insured but not disclosed by the public record are not insured under this insuring provision.
	The assignee of the mortgage is assured that the assignment, subject to the terms of the assignment itself, is valid and enforceable. Further, it insures that the assignment vests title to the mortgage in the assignee, but only if the assignment appears on Schedule A. Many lenders request that the title company add “its successors and/or assigns, as their interests may appear” after the Insured’s name on Schedule A in the mistaken belief that any assignment will automatically be insured. The language of this insuring clause makes it clear that the assignment must specifically be set forth in Schedule A at the time the policy is issued or subsequently by endorsement in order to be insured.

	Paragraph 2 (after Insuring Provisions 1-8)
	The insurer has two duties to the Insured: the duty to defend the Insured in an action affecting an insured defect, and the duty to indemnify the Insured for covered losses due to that defect. Consistent with the concept that the policy indemnifies the Insured against loss but does not guarantee title to the Insured, the insurer’s duty to defend is greater than its duty to indemnify, i.e., the insurer may have to incur the expense of defending the Insured in litigation even though eventually the insurer may be able to deny any liability for the Insured’s losses.

	Paragraph 3

	II. Exclusions from Coverage (The Fine Print)
	Certain matters are not covered because, while they affect title to the real estate, they are beyond the control of the title company, and often unascertainable from the land records available to the title company. 
	This is different from eminent domain (notably, no right to compensation by the landowner from the government), and would include matters such as a loss of title due to drug forfeiture seizures.
	Again, there is no coverage for governmental takings by eminent domain unless a notice thereof is recorded and that notice is not raised on Schedule B. Not excluded from coverage are previous eminent domain actions in which constructive notice has been given in the public records.
	If the Insured (or an agent of the Insured) knew about a non-record defect, lien, etc., and failed to disclose it to the insurer, the insurer has no liability for that matter. Note that any notification by the Insured of a defect must be in writing.
	Subparagraph (e) above is generally directed at non-commercial lenders (i.e., individuals) who, for example, receive the mortgage by inheritance, but could apply to situations in which a commercial lender obtains a mortgage as security for a previously unsecured line of credit. 
	Only after a domestic corporation (805 ILCS 5/310(b)), or a foreign corporation (805 ILCS 5/13.70(a)), has properly qualified to transact business in Illinois may it use the Illinois courts to enforce its mortgage. Additionally, the title company will not be liable for any claim if its subrogation rights are impaired by the Insured’s failure to qualify to do business. The same considerations apply to limited liability companies (805 ILCS 180/1-30 and 180/45-45) and limited partnerships (805 ILCS 215/105 and 210/907).
	The 1970 policy was modified in 1987 to clarify that the title company has no liability whether the bank fails to qualify or is unable to qualify to do business.
	The various federal and state disclosure and consumer protection laws frequently carry the penalty for noncompliance that the mortgage is invalid or unenforceable. Title companies do offer insurance over these consumer law violations by endorsement. Frequently, coverage is limited to those loans and mortgages that are excepted from the coverage of these laws.
	This kind of mechanics’ lien claim was left uncovered in the insuring provisions of the policy. In order to have priority over the mortgage, the mechanics’ lien claimant must use some theory, such as “enhancement,” but such claim is not insured.
	This exclusion was added in 1990 to exclude coverage for claims based upon, among others, fraudulent transfer (11. U.S.C. § 548), equitable subordination (11 U.S.C. § 510(c)), or a preferential transfer (11 U.S.C. § 547) under the federal bankruptcy law, but did not include the exceptive clause. The exclusion does not apply to exclude claims arising out of a prior transaction in the chain of title, but only the current transaction involving the Insured. Many lenders and owners objected to the new exclusion because errors by the title company (such as failure to timely record the deed) were also excluded. The 1992 ALTA policy forms added the exceptive clause.

	III. Conditions and Stipulations (The Very Fine Print)
	 TIP TO READER: Because most of the text in the following section is policy language, for the sake of easy reading it is not italicized.
	The previous sections have described the affirmative coverages and the specific Exclusions from Coverage. The remainder of the policy contains the Conditions and Stipulations. The Conditions and Stipulations provide a place for the title company to state its understanding of certain terms, conditions, options, and limitations, particularly regarding the handling of any claims. 
	1. Definition of Terms
	a. Insured is the person/entity named in Schedule A of the policy. It also includes successors-in-interest by operation of law and not by purchase (e.g., heirs, devisees, etc.). For the mortgage policy, the definition also includes the following persons/entities as insureds:
	i. The owner of the indebtedness. The 1987 policy changed the definition to exclude an obligor (such as a private mortgage insurance company) as an Insured, and to provide that a purchaser of the indebtedness (while an Insured) is not subject to the rights and defenses against its predecessor Insured, if the successor had no knowledge of the problem. This change provides more coverage for secondary market.
	ii. Any governmental agency that is an insurer under an insurance contract insuring the mortgage – whether named as an Insured herein or not; and/or
	iii. The parties designated in paragraph 2(a) of these Conditions and Stipulations.
	b. Insured claimant is the person claiming loss.
	c. Knowledge or known means actual knowledge as opposed to constructive knowledge.
	d. Land is described as the four corners of the legal description in Schedule A, with the improvements thereon, and nothing else.
	e. Mortgage is any security instrument such as a mortgage, deed of trust, or trust deed.
	f. Public records are those records (the various indices in our Recorders’ Offices) established by state statutes for the purposes of giving constructive notice to purchasers of real estate. The definition of public records was clarified and limited to the above, necessitated by some judicial interpretations that had included such diverse records as the Federal Register as part of the “public records” for title insurance purposes. 
	g. Unmarketability of the title is defined as an apparent or alleged defect in title, not excluded or excepted from the policy, which, under the law of the state, would allow a buyer to avoid his/her obligation to purchase.

	2. Continuation of Insurance
	a. After Acquisition of Title (i.e., by foreclosure or deed in lieu of foreclosure). The Mortgagee Policy provides continuous coverage to the following entities:
	i. The Insured mortgagee-lender who acquires title to the property in a foreclosure or other legal proceeding, or by a deed in lieu of foreclosure, that discharges the lien of the insured mortgage;
	ii. The transferee from the Insured corporation (provided the transferee is the parent or wholly owned subsidiary of the Insured corporation), and their corporate successors by operation of law; and
	iii. Any governmental agency or institution that acquires the indebtedness secured by the mortgage by guaranty or other contract.

	b. After Conveyance of Title. The policy provides for continuous coverage to the Insured even after the real estate is conveyed to another (either by the mortgagor, or this mortgagee after acquisition in foreclosure) so long as the Insured: (1) retains an interest in the real estate (e.g., the grantee assumes the mortgage); (2) continues to hold a purchase money security interest in the real estate; or (3) is liable for warranties it made in a conveyance to a buyer.
	The policy will not continue to insure the purchaser from the Insured of either (i) an estate or interest in the land; or (ii) an indebtedness secured by a purchase-money mortgage given by the new purchaser to the Insured lender.
	c. The Amount of the Insurance. Coverage is limited to the lesser of the following:
	i. The Amount of Insurance as stated in Schedule A; 
	ii. The amount of the unpaid principal indebtedness, plus interest, the expenses of foreclosure, and the amounts advanced to protect the lien of the mortgage; or
	iii. In the case in which the claim is made by the governmental agency or institution, the amount paid by them.

	The policy coverage is limited in time to matters that occurred prior to the Date of the Policy in question.

	3. Notice of Claim to be Given by Insured Claimant
	To file a claim, the Insured must notify the company promptly in writing. The Insured should file a claim when one of the following situations arises:
	i. The Insured is named in litigation involving title to the land or the lien of the mortgage;
	ii. The Insured acquires knowledge (as defined in Paragraph 1, above) of an adverse matter affecting title or the lien of the mortgage; or
	iii. The title is rejected as unmarketable.

	If the Insured fails to promptly notify the company of matters requiring prompt notice (e.g., tax sale), the company’s liability terminates, but only as to that matter for which prompt notice is required. The Insured still has rights under the policy as long as the company is not prejudiced by the Insured’s failure to notify.

	4. Defense and Prosecution of Actions; Duty of Insured Claimant to Cooperate
	a. In cases in which the title company has a duty to defend title according to the terms of the policy, the Insured must request such a defense, in writing.
	b. The title company chooses the lawyers to defend the Insured, subject to the Insured’s rights to object to those lawyers for good cause.
	c. The title company has the right to sue, defend, or compromise any claim, and to appeal adverse decision.
	d. At the company’s expense, the Insured must assist in the prosecution or defense of a claim by performing the following:
	i. Securing evidence, obtaining witnesses, prosecuting, or defending the action or proceeding, or effecting settlement; and
	ii. Providing any other assistance that may be necessary to establish the title to the estate or interest as insured.
	If the Insured does not cooperate, the title company reserves the right to deny liability.


	5. Proof of Loss
	In addition to the Notice of Claim (discussed above), the Insured claimant must submit a proof of loss statement, signed and sworn to within 90 days after it becomes aware of the loss. The proof of loss must state the lien or defect in question, and the amount of loss, and how that loss amount was calculated.
	The title company may require that the Insured submit to an examination under oath as to the facts of the loss; also, the title company has the option of reviewing the Insured’s documents, records, books, etc., which are relevant to the claim.
	If the Insured fails to submit the appropriate proof of loss or to fully cooperate with the investigation of the claim, the title company may deny liability.

	6. Options to Pay or Otherwise Settle Claims; Termination of Liability
	In the event of a claim, the company reserves the following rights: 
	a. To pay or tender payment of the Amount of Insurance to the Insured, or to purchase the indebtedness (i.e., the lender’s mortgage indebtedness) up to the policy limits, from the Insured, together with any costs, attorneys’ fees, and expenses incurred by the Insured.
	If the title company purchases the indebtedness, the owner of the indebtedness agrees to assign it to the title company.
	When either option is exercised (pay the full amount of the policy or buy the mortgage) the title company’s liability ceases to the Insured.
	b. Pay or settle with third parties who are not the Insured, or pay or settle directly with the Insured.
	i. The title company may pay the third party whose lien or encumbrance creates the claim (i.e., the title company pays for or “fixes” the problem – for the benefit of the Insured); or
	ii. The title company may pay to the Insured the amount it would pay to the third party above but leaving to the Insured the option of paying the third party or not.

	Once the title company pays the third party or the Insured, its liability for that matter ceases, including the duty to defend.

	7. Determination and Extent of Liability
	a. The greatest amount of liability due the Insured, in any case, is the lesser of:
	i. The insurance shown in Schedule A, (or as described in the Continuation of Insurance section noted above); or
	ii. The amount of indebtedness (as augmented or reduced in paragraphs 8 and 9 of the Conditions and Stipulations); or
	iii. The difference between the value of the interest with and the value of the interest without the defect.

	b. If the Insured lender acquires title to the property through foreclosure, deed in lieu of foreclosure, etc., the policy continues to cover the lender – now the owner – for the amount as determined under paragraph 7(a), above.
	c. Any other costs, attorneys’ fees, etc., that are due in defense of the claim are paid only pursuant to paragraph 4 of the Conditions and Stipulations of the policy and need not concern the lender.
	 This paragraph stresses that this policy is a contract to indemnify and not to guarantee. The distinction is subtle, but certain risks are inherent in any title review. Risks are reviewed, and the title company agrees that it will pay the actual loss only for these risks if they, or any one of them, result in loss to the Insured. The title company intends to exculpate itself from any consequential damages that may stem from a risk that turns into a loss to the Insured.
	 The policy forms promulgated by ALTA since 1987 are an attempt to make this clear to courts that interpret these policies. Courts have shown a desire to ignore this distinction, and find liability against the insurance company because, they reason, the Insured had a “reasonable expectation” that the risk and all of the things that follow would be insured. 


	8. Limitation of Liability
	a. If the title company cures the problem in a diligent manner, its liability to the Insured on that problem ends.
	b. In litigation cases, the title company pays only when the litigation is complete (after trial and appeals are concluded).
	c. The title company will not be responsible for any liability voluntarily assumed by the Insured without the title company’s approval.
	d. The title company also will not be responsible for any losses due to the following: 
	i. Indebtedness created subsequent to the Date of Policy, except advances paid to protect the lien or to prevent deterioration of the property;
	 EXAMPLE: Advances made pursuant to a revolving credit mortgage are not insured. To be fully insured, the policy must contain a Revolving Credit Endorsement.

	ii. Construction loan advances made subsequent to the Date of Policy, except such advances that the lender was obligated to pay in the insured mortgage (i.e., that are covered by Insuring clause 7, above). 


	9. Reduction of Insurance; Reduction or Termination of Liability
	a. As payments are made under the policy for any claim (except payments for costs and attorneys fees paid in defense of the title or estate), the Amount of Insurance is reduced pro tanto.
	b. When the mortgage debt is paid down by anyone, usually by the mortgagor-borrower, the insurance under the policy is reduced pro tanto by the amount paid.
	c. When the mortgage debt is paid off by anyone, the liability of the title company to the Insured ceases (except as described in Continuation of Insurance, paragraph 2(a), above).

	10. Liability Noncumulative
	When a lender acquires title in foreclosure or by other means in satisfaction of the insured mortgage, the insurance coverage will be reduced by the amount the company may be required to pay on any other policy insuring a mortgage (new or existing) on the property in question.

	11. Payment of Loss
	a. The Insured must produce the original policy and endorsements prior to any payments being made.
	b. Once the title company’s liability has been fixed, the title company must make payment to the Insured within 30 days of that determination.

	12. Subrogation upon Payment or Settlement
	a. When the title company pays a loss, the title company is subrogated to the rights of the Insured (i.e., steps into the shoes of the Insured), and may try to gain reimbursement from the wrongdoer who created the loss.
	b. So long as the mortgage is still valid and enforceable, the Insured still has the right to release guarantors, substitute guarantors, extend credit, etc. In other words, so long as the mortgage still belongs to the lender, the lender can still make reasonably prudent decisions about it.
	c. The title company’s rights of subrogation as described in the policy also extend against co-obligators, indemnitors, guarantors, or other insurance policies (except governmental guarantors under paragraph 1(a)(ii), above), even after the obligor acquires the insured mortgage by reason of the indemnity, guarantee, etc.

	13. Arbitration
	In order to save litigation costs and expenses, either the Insured or the title company, may seek to have the claim decided by an arbitrator. If the Amount of Insurance is $1,000,000.00 or less, arbitration is available at the option of either the company or the Insured; if the Amount of Insurance is over $1,000,000.00, arbitration is allowed only when both parties agree.
	Some Insureds want this provision deleted or modified to allow arbitration only upon agreement by both parties, no matter what the Amount of Insurance.

	14. Liability Limited to this Policy; Policy Entire Contract
	a. Once again, the title company stresses the nature of its responsibility: this policy is a contract of indemnity, not a guarantee of title.
	b. All losses, in tort or otherwise, are to be governed and limited by the terms and amounts stated in the policy.
	c. Any coverage, basic or additional by endorsement, must be authorized by the title company.

	15. Severability
	If a provision or clause of the contract is determined to be unlawful, the policy shall be deemed to be without it, and the balance of the contract shall control.

	16. Notices, Where Sent
	Send all notices to the company at the address listed. 



	IV. Schedule A
	The Mortgagee Form Schedule A is a separate document from the actual MPA cover. It sets forth the specific details of the transaction and of the real estate. Schedule A includes the following essential elements:
	 Policy Number
	The policy number imprinted on the cover of the policy jacket.

	 Date of Policy
	Generally, this is the date on which the insured interest was placed (recorded) in the public records, although a later date may be required for certain transactions. This date determines the extent of the insurer’s liability, since, with some exceptions, only matters appearing in the public records prior to this date are insured.

	 Amount of Insurance
	Generally, this is the sales price or other consideration paid for the interest, but could be any amount. It is incumbent upon the Insured to determine the Amount of Insurance it requires, since this amount also determines the extent of the insurer’s liability. 

	 Name of Insured
	The name of the lending institution. The name appears exactly as the lender states it in its instructions (for example, “The Lending Institution, its successors and/or assigns, …” etc.)

	 The estate … is at the Date of Policy … vested in
	The name(s) of the party(ies), who, at the Date of Policy, are the owners of the vested interest as indicated in the public records.

	 The mortgage referred to … and the assignments thereof are described as follows
	The description of the mortgage, including the recording information, and any assignments of the mortgage recorded on or prior to the Date of Policy.

	 The land referred to … is described as follows
	The full legal description of the premises being insured.

	 Issued by
	The issuing agent’s firm name, member number, authorized signature, and address. 


	V. Schedule B
	ATG Mortgagee Form Schedule B also relates specifically to the real estate in question and sets forth matters for which no coverage is given to the Insured and the title company has no duty to defend.
	 Policy Number
	The policy number imprinted on the cover of the OPA jacket.

	 Standard Exceptions
	The five Standard Exceptions from the Commitment are reprinted on Schedule B. In order to give “full ALTA” or “extended” coverage for residential property, the title company requires the following:
	– ALTA Statement;
	– Survey;
	– Special assessment search; and
	– Other documents, depending on property or specific transaction (e.g., mechanics’ lien waivers, utility company letters, etc.).

	 Special Exceptions
	The Special Exceptions (#1 - ?) that raise specific title matters that relate to the specific real estate are listed here.
	The first Special Exception is the lien of taxes and is preprinted on Schedule B. Additional exceptions (mortgages, other liens or restrictions, easements, etc.) that represent encumbrances on or defects in title to the property are set forth in the remainder of Schedule B. 

	 Issued by
	The issuing agent’s member number and authorized signature are on the bottom of the form.
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	I. Preliminary Considerations
	A. Later Date Search
	Prior to preparation and issuance of the final owner and mortgagee policies, a chain of title and tax search must be performed covering the period from the effective date of the commitment through the date of recording of the insured deed and mortgages. See Chapter 2, Search Standards, for the search standards.
	The search should include a judgment and lien search of the buyers and sellers, since there may be a question of liability for matters that appear of record between the effective date of the commitment and the recording of the deed and mortgage to the Insureds.

	B. Closing Documents
	The closing documents, especially lender’s instructions, escrow agreements, disbursement agreements, and any “marked up” commitment, should be reviewed, since they will likely contain title policy requirements.
	Also review any affidavits, ALTA Statements, or other documents needed in order to give the coverage committed to in the commitment for title insurance.


	II. Later Date Search Review
	A. Conveyance Search
	Review the later date search results to confirm that title to the estate or interest being insured is properly vested in the Insured. This will involve determining that the deed, mortgage, lease, or other conveyancing documents contain all of the following requirements:
	1. The names of all of the titleholders/mortgagors/lessor conveying an interest in the land, their marital status, if applicable, and residence;
	2. The names of all of the grantees/mortgagees/lessees, their marital status, if applicable, tenancy in proper statutory form, if any, and residence;
	3. A statement of adequate consideration (which includes the principal amount of the indebtedness in the case of a mortgage);
	4. Proper executions
	a. by all of the entities holding title to the interest to be insured,
	b. by individuals legally authorized to convey title on behalf of the titleholders,
	c. with all signatories’ signatures and identities properly acknowledged by an authorized notary or other official;

	5. A conveyance of all the property being insured; and
	6. Proper recording and indexing information from the recorder’s office for each county in which the land is located.

	B. Judgment and Lien Search
	Examine the judgment and lien search for additional matters that appeared of record between the effective date of the commitment and the date of recording of the vesting documents to the Insureds.
	1. Judgments and liens against any of the sellers may be excepted from coverage by reason of Special Exception No. 1 of the commitment. If gap coverage has been given to the Insureds, then any judgments and liens should be excepted from coverage on Schedule B of the policies and the Endorsement Against Loss – Liens and Encumbrances (ATG Form 2020) should be issued with the policies.
	2. Judgments and liens against any of the buyers should be excepted from coverage on the Owner Policy. Whether they can be excepted from coverage on the Mortgagee Policy depends on the terms of the commitment, any closing instructions from the lender in the case of an agency closing, or the terms of any agency or other escrow agreement through which the transaction was closed. Depending upon the facts, the judgment or lien may be subordinate to the lien of the insured mortgage, and, therefore, the matter may be raised on Schedule B, Part II of the Mortgagee Policy.

	C. Real Estate Tax Search
	Examine the tax search to determine that all current and prior taxes have been paid in full. If a title indemnity escrow has been established for unpaid taxes, except the unpaid taxes as a separate exception on Schedule B of the policies and issue an Endorsement Against Loss – Liens and Encumbrances (ATG Form 2020) for each policy.


	III. Preparing the Policies
	A. Schedule A
	Schedule A of the policies set forth the specific details of who is the named insured, the Amount of Insurance, what interest is being insured, and a description of the land. Schedule A includes the following essential elements:
	 Policy Number:
	This is the policy number imprinted on the cover of the policy jacket.

	 Date of Policy:
	This is the date and time on which the insured interest was placed (recorded) in the public records. This date determines the extent of the insurer’s liability, because, with some exceptions, only matters appearing in the public records prior to this date and time are insured. 
	The Date of Policy should not be the date of the later date search, as this will always be some time after the actual recording date of the vesting instruments.

	 Amount of Insurance:
	Generally, this is the sales price for the Owner Policy, the principal amount of the mortgage for the Mortgagee Policy, or other consideration paid for the interest, but could be any amount.
	It is incumbent upon the Insured to determine the Amount of Insurance it requires, because this amount also determines the extent of the insurer’s liability. Paragraph 7 of the Conditions and Stipulations of the policies contains language that will limit the insurer’s total liability in the event the Amount of Insurance results in the Insured being overinsured or underinsured.

	 Name of Insured
	This paragraph contains the name of the insured owner or mortgagee. It may not be the same as the proposed insured set forth on the commitment, because the parties to the transaction may have changed, the purchaser may take title in a trust or other entity, or the mortgage may be assigned at closing.
	The name of the Insured should be the full legal name of any entities and include any additional language required by the Insured, such as “its successors and/or assigns.” Care should be taken, however, not to include non-title holding persons or entities, such as members of a title holding limited liability company, beneficiaries of a trust, or partners of a partnership. There may be some limited coverage for these persons by endorsement, but such coverage must be approved by ATG.
	This paragraph should not contain any statements of tenancy (e.g., “as joint tenants” or “as tenants by the entirety”), since such statements expand the title company’s liability beyond what was committed and what is insured under the insuring clauses of the policies. Additionally, in the case of tenancy by the entirety in Illinois, creation of the tenancy depends upon facts that are outside of the public record. For instructions on how to provide this coverage, upon request, please consult the ATG Basic Underwriting Handbook.

	 Title Vesting
	This paragraph contains the names of the parties, who, at the Date of Policy, are the owners of the vested interest as indicated in the public records.
	The names should be listed exactly as they appear on the deed, mortgage, lease, or other document vesting title to the insured interest, ignoring any marital status, percentage or fractional interest, and tenancy statements in the vesting document.
	If more than one parcel is being insured, and title to the separate parcels are vested in different persons/entities, include a statement after the names indicating in which parcel title is vested in those persons/entities (e.g., “John and Mary Smith, as to Parcel 1”).

	 Insured Mortgage (and Assignments)
	On the Mortgagee Policy, this paragraph contains a description, including the recording information, of the mortgage being insured. It may also contain a description of any assignments of the insured mortgage that are to be insured as well.
	Some lenders want two mortgages, a first and a second mortgage, insured on the same policy. Such coverage is available where the property, owner(s), and lender are identical on both mortgages to be insured. Since the policy insures that the mortgage on Schedule A has priority over all matters except those shown on Schedule B, it would be incorrect to show two mortgages on Schedule A as the insured mortgages, because the priority of the two mortgages is not defined. To explain the priority, divide Schedule A, paragraph 3, into subparagraphs A and B. List the first mortgage under subparagraph A and the second mortgage under subparagraph B and attach the Multiple Mortgage Endorsement (ATG Form 2058) to the final policy. This endorsement insures the priority of both mortgages, but it states that the mortgage listed under subparagraph A has priority over the mortgage listed under subparagraph B. Of course, if the lender wanted to sell the mortgages to two different investors, new policies would have to be issued to give separate coverage to each investor.
	If the insured mortgage is a lien on several parcels of land not all of which are being insured, include a note after the mortgage description that the mortgage “affects the insured land and other land.”

	 Insured Land
	Include the full legal description of the premises being insured. Be certain that the legal description is valid and closes, and exclude any references to acreage or other quantity of land unless it is an integral part of the description (e.g., “The North 10 acres of the Northwest Quarter …”).
	All persons/entities that have any fee interest in the land should be listed in the Title Vested clause, unless a partial interest is being insured. If such partial interest is being insured, insert a statement prior to the legal description indicating the partial interest (e.g., “An undivided one-third interest in the following described land.”).
	Do not include any address or tax parcel number in the legal description clause, as such statements may be inferred as insuring that such address or tax parcel number are correct and are the only address and tax parcel information that apply to the land.

	 Issuing Agent
	Insert the issuing agent’s firm name, member number, authorized signature, and address. 


	B. Schedule B
	Schedule B also relates specifically to the real estate in question and sets forth matters for which no coverage is given to the Insured and for which the title company has no duty to defend.
	 Policy Number
	This is the policy number imprinted on the cover of the policy jacket.

	 Standard Exceptions
	When issuing a Mortgagee Policy, and when requested by an insured for an Owner Policy, you will be waiving the Standard Exceptions that appeared on the commitment. Review the closing documents to determine whether the requirements have been met to waive the Standard Exceptions for the Mortgagee or Owner Policy. Please see Chapter 4, Commitment Preparation, for a full explanation of the requirements to waive the Standard Exceptions.
	Because the Mortgagee Policy Schedule B does not contain the Standard Exceptions, if you determine that the Standard Exceptions cannot be waived, then you must add the Standard Exceptions to Schedule B of the final Mortgagee Policy. 
	The five Standard Exceptions from the Commitment are reprinted on Schedule B of the Owner Policy. If you determine that the Standard Exceptions can be waived, attach the Standard Exception Waiver Endorsement 1 (ATG Form 2038) to the final Owner Policy. 
	To waive less than all the five Standard Exceptions, use the Form E Endorsement (ATG Form 2023) and indicate the exception you intend to waive, i.e., “Standard Exception No. 1 of Schedule B is hereby deleted.”

	 Gap Coverage
	Whether additional title matters that first appear in the public records between the commitment effective date and the date of recording of the vesting documents to the Insureds may be raised as exceptions on Schedule B of the final policies depends on whether “gap” coverage has been given to the Insureds. 
	If the Gap Coverage Endorsement (ATG Form 2024) was issued with the commitment, or if the lender’s closing instructions, or agency closing agreement, or other escrow agreement through which the transaction was closed required gap coverage, then any title defects or liens appearing in the gap must be insured for the final policies for which gap coverage was extended.
	Even if gap coverage has been extended to the Insured, no such coverage is available for title defects caused by the Insured. Thus if a judgment were entered against the buyer during the gap period, that judgment would remain an exception on the buyer’s Owner Policy, because it was a matter “created, suffered, assumed, or agreed to” by the Insured (see Exclusions from Coverage paragraph 3). Coverage would be given to the lender on the Mortgagee Policy, because the lender-insured did not create the title defect.

	 Special Exceptions
	The Special Exceptions raise specific title matters that relate to the specific land being insured.
	The Special Exceptions include the lien of taxes, and mortgages, other liens, and restrictions, easements, etc. that represent encumbrances on or defects in the title to the land.
	Exceptions contained on Schedule B of the commitment may be removed from the final policies if the requirements for removing them contained in the commitment or other underwriting materials of ATG have been satisfied.

	 Issuing Agent
	Insert the issuing agent’s firm name, member number, and address.


	C. Schedule B, Part II
	You may be asked to insure a first and second mortgage as part of the same transaction. To accomplish this task, you may want to issue a separate policy for each mortgage. 
	 Policy for the First Mortgage
	On the policy insuring the first mortgage, the first mortgage is listed on Schedule A as the insured mortgage. Schedule B is then split into two parts: Part I lists all matters with superior priority to the first mortgage, such as taxes, easements, and covenants; Part II contains exceptions for all matters with inferior priority to the first mortgage, such as the second mortgage. 
	After you raise exceptions for all the matters with superior priority to the mortgage, include the following paragraph: 
	Then raise an exception for the second mortgage. 

	 Policy for the Second Mortgage
	The second policy will list the second mortgage on Schedule A as the insured mortgage, and it will contain a regular Schedule B exception listing all matters (including the first mortgage) that are superior to the second mortgage.
	Both the first and second mortgages should be listed as special exceptions on Schedule B of the Owner Policy. 
	Coincidentally, Schedule B, Part II may also be used to insure over any other matter that would be inferior to the insured mortgage. Examples of this would include judgments or tax liens recorded against the buyer, where the insured mortgage is a purchase money mortgage.




	EXHIBIT 8-1: LATER DATE SEARCH REQUEST – ATG® FORM 4112 (page 1 of 2)
	I. Construction Mortgagee Policy (MPC)
	This policy is specifically designed to insure a mortgage that contemplates multiple disbursements during an ongoing construction project.
	The Insuring Provisions of the ALTA Construction Mortgagee Policy (MPC) give the same coverage as the ALTA Mortgagee Policy except that insuring provision number seven on the Mortgagee Policy has been deleted, thus giving no mechanics’/construction lien coverage.

	II. Comparison of the ALTA Standard Loan Policy and the Construction Loan Policy
	A. Insuring Provisions
	Insuring clause seven of the ALTA Standard Loan Policy reads as follows:
	By this clause, the ALTA Standard Loan Policy gives the insured mortgagee coverage against mechanics’ lien claims for (1) any work done before the Date of Policy, or (2) work done after the Date of Policy if any portion of the work is paid by any of the insured mortgage proceeds. Since both of these situations are precisely what may occur during a construction project, the Standard Loan Policy is inappropriate to insure a construction mortgage.
	The ALTA Construction Loan Policy, on the other hand, is specifically designed to insure a mortgage that contemplates multiple disbursements during an ongoing construction project.
	The Insuring Provisions of the ALTA Construction Mortgagee Policy (MPC) give the same coverage as the ALTA Standard Loan Policy except that insuring provision number seven on the ALTA Standard Loan Policy has been deleted, thus giving no mechanics’/construction lien coverage. Coverage is instead given my means of endorsement after each disbursement of funds.

	B. Exclusions from Coverage 
	1-5. Paragraphs one through five of the Exclusions from Coverage are the same as the ALTA Standard Loan Policy.
	6. Mechanics’/construction lien claims for work, whenever performed, except for claims recorded as of the Date of the Policy.
	Although no mechanics’/construction lien coverage is given under the Insuring Provisions (see above), this Exclusion makes it clear that there is no such coverage, except for liens already in the public record as of the Date of Policy, and not excepted from coverage on Schedule B.
	7. Lack of priority of the insured mortgage by reason of the failure to disburse the loan proceeds by the Date of Policy.
	Since it is the very nature of a construction loan to disburse the proceeds over an extended period of time as construction is completed, the lien of the mortgage may lose its priority if the disbursements occur beyond any state law requirements.
	8. Paragraph eight of the Exclusions from Coverage is the same as paragraph seven of the Exclusions from Coverage in the ALTA Standard Loan Policy.

	C. Conditions and Stipulations
	1-6. Paragraphs one through six of the Conditions and Stipulations are identical to the ALTA Standard Loan Policy.
	7. Determination and Extent of Liability
	This paragraph has been modified to limit the extent of the title company’s liability to the least of:
	i. The Amount of Insurance on Schedule A;
	ii. The amount of the loan proceeds disbursed as of the Date of Policy plus any additional disbursements made after the Date of Policy (up to the Amount of Insurance on Schedule A), plus any amounts advanced by the lender to protect the lien of the insured mortgage, plus interest thereon; or
	iii. The difference in value of the estate as insured and the value of estate subject to the defect, lien, or encumbrance.
	8. Limitation of Liability
	This paragraph has been modified to delete subparagraph (d) of the ALTA Standard Loan Policy, which subparagraph provides that the title company has no liability for any indebtedness or construction loan advances made subsequent to the Date of Policy, except construction loan advances for an improvement to the property, which the Insured lender was obligated to make. 
	Obviously, such coverage is precisely what a construction lender wants, and such mechanics’/construction lien coverage is given to the lender by the Construction Loan Disbursement Endorsement:
	9-16. Paragraphs nine through sixteen of the Conditions and Stipulations are identical to the ALTA Standard Loan Policy.


	III. The Commitment 
	A. Commitment for an MPC
	1. The commitment for an MPC should indicate on Schedule under “Policy or policies to be issued” that an ALTA 1992 Construction Loan Policy (MPC) will be issued for the insured mortgage
	2. Special Exception 2 of the commitment contains the following exception, that is carried forward to the Exclusions from Coverage on the MPC policy jacket:
	3. Additional requirements may be raised on the commitment regarding submission of sworn statements, lien waivers, affidavits, etc.

	B. Commitment for an MPA
	Frequently, lenders will ask that the commitment be “held open” during the construction phase, and that a final ALTA Standard Loan Policy be issued when construction is completed. Although it is possible to delay issuance of the final policy, there are reasons for not doing so:
	1. Under the terms of the commitment, liability under the commitment expires six months after the Effective Date on Schedule A. If the construction phase takes longer than six months, then additional later date searches will have to be conducted and Date Down 1 endorsements will have to be issued to keep the commitment in effect.
	2. By delaying the issuance of the final policy, the lender has no title insurance whatever, including for matters unrelated to the construction, such as the validity and priority of the mortgage, access, and errors in the search and examination of title.
	A better approach when asked to delay issuance of the final policy is to issue an ALTA Construction Loan Policy, effective on the date of recording of the mortgage, in the full amount of the mortgage principal. When construction is complete, a later date search can be performed and owner/general contractor sworn statements and final lien waivers can be reviewed. If all appears in proper order, a Construction Loan Disbursement Endorsement can then be issued, giving the lender mechanics’ lien coverage.
	Alternatively, upon recording of the mortgage, a final ALTA Standard Loan Policy can be issued in the full amount of the mortgage, effective on the date of recording of the mortgage, and raising the following additional exceptions on Schedule B:
	Once the construction is complete, and a later date search and sworn statements and lien waivers have been reviewed, a Date Down 2 endorsement can be issued deleting these two exceptions, giving the lender mechanics’ lien coverage.
	One thing that must be stressed to the lender is that by agreeing to delay the issuance of the final policy, or by using one of the alternative methods outlined above, no guarantee is being made that mechanics’ lien coverage will be given to the lender, and the lender is assuming the risk of any mechanics’ lien claim. Since the lender has taken on the task of collecting sworn statements and lien waivers, the lender assumes the risk of any deficiencies in those documents. Frequently, at the conclusion of the construction when the lender submits these documents to the title company, it is difficult, is not impossible, for the title company to obtain additional or corrected sworn statements and lien waivers.

	C. Miscellaneous commitment issues
	The search, title insurance application, or ALTA Statement may also indicate the possibility of mechanics’ liens from other construction work that had been previously performed. This may prompt obtaining additional information, sworn statements, and lien waivers from the owner to ensure that other liens do not arise after the escrow has commenced.
	The commitment should also be reviewed to determine if additional coverage or endorsements need to be given that will prevent construction problems from becoming title problems. Consider the following:
	1. Has extended coverage been given? If not, the project may violate an unrecorded easement, building line, or the like;
	2. Has a zoning endorsement been issued? If not, the project may violate the permitted uses under the zoning ordinances;
	3. If several parcels are being accumulated for the construction project, has a contiguity endorsement been approved? If not, construction could be halted if there is a gap in any of the parcels that leads to a title claim;
	4. Has a restrictions endorsement been issued? If not, the project may violate the recorded covenants, conditions, and restrictions; and
	5. If a vacated street or alley is to be part of the land for the project, has the vacated parcel been included in the legal description on the title commitment? If not, there may be a title claim that would halt construction.
	Although the escrowee should have no liability if any of the foregoing results in a delay, it is good practice to examine these matters to remove even the possibility of a claim against the escrowee for wrongful disbursement.

	D. Owner’s policy
	ATG will generally not insure the owner against mechanics’ liens for an Owner Policy where the owner is the party who has contracted for the erection of improvements on his own land, because the owner has control over who is hired to do the work, and ultimately the owner is liable for the cost of construction. There is some limited title insurance coverage possible for an owner, and the owner can obtain other forms of insurance against the fraud of the contractor and other people supplying work and labor by means of payment bonds, performance and completion bonds, architectural supervision, etc. 


	IV. The Construction Loan Policy
	A. Threshold Requirements to Issue an MPC
	1. The ATG member must be previously approved in writing by the Underwriting Department to conduct construction escrows and to issue construction loan policies. Members who violate this rule are strictly liable to ATG for all loss or damage, including mechanics’ lien claims, suffered by ATG from the establishment or administration of the escrow, and issuance of any policies. See Member Regulation No. 5 in the ATG Member Handbook.
	2. The member and staff must have well-defined procedures to review the owner and general contractors’ sworn statements, lien waivers, and the other documents involved in the typical construction escrow.
	3. If the Amount of Insurance on the MPC will exceed $4 million, written authorization from ATG’s reinsurer must be obtained prior to issuance of the commitment for title insurance.

	B. Procedure to Issue an MPC
	Before closing the loan or beginning construction, obtain the following documents from the parties:
	1. Construction Loan Escrow Agreement (ATG Form 4024) to be signed by the owner, general contractor, lender, and escrowee.
	2. Owner’s or Owner’s and General Contractor’s Sworn Statement (ATG Form 3018-A or Form 3018) from the owner, disclosing all persons with whom the owner has contracted for the construction.
	3. General Contractor’s or Owner’s and General Contractor’s Sworn Statement (ATG Form 3018-B or Form 3018), listing all subcontractors and material providers and the amounts of their contracts for the project.
	4. Indemnity Agreement (ATG Form 3006) to be signed by the general contractor and the owner, agreeing to indemnify ATG for any loss due to non-payment of contractors, subcontractors, sub-subcontractors, and materials providers.
	The commitment to issue the MPC should be prepared in the normal course of the transaction prior to the loan closing, and indicate a proposed Amount of Insurance for the MPC equal to the total amount of the principal of the construction mortgage.
	Upon recording of the construction mortgage, a later date search should be conducted and the MPC policy issued to the lender, with the Date of Policy being the date of recording of the construction mortgage, and the Amount of Insurance being the full amount of the principal of the mortgage.
	Concurrently with the issuance of the MPC policy, a Construction Loan Disbursement Endorsement (ATG Form 2015) should be issued to the lender, modifying the Amount of Insurance to be the amount actually disbursed as of the Date of Policy.

	C. Loan Disbursements
	1. At the time of the first disbursement, and for each subsequent disbursement, the escrowee must perform the following tasks:
	a. Obtain and review owner’s and contractors’ sworn statements and obtain and review lien waivers from all parties disclosed by those statements. Confirm that subcontractors, sub-subcontractors, and materials providers seeking payment are those shown on the contractors’ and subcontractors’ sworn statements and affidavits, that the amounts paid conform with the sworn statements, and confirm that amounts released by contractors, subcontractors, and sub-subcontractors lien waivers are equal to or greater than the amount of the draws to date. 
	b. If an architect or engineer is involved in the project, obtain a certificate from the architect or engineer that the value of the work and material that is in place at the time of the draw is equal to or greater than the amount of funds to be disbursed and that such work and material are in compliance with the contract and applicable building codes.
	c. Establish that the loan is in balance and there are sufficient funds to complete the project and pay all related costs. 
	d. Conduct a title search to make sure that no recorded mechanics’ lien or other title matters appearing of record.
	e. If the standard exceptions have been waived from the commitment, or other endorsements have been issued, obtain the necessary documentation, including new ALTA Statements, survey, or other documents, to continue that coverage to the new date.
	f. Issue a Construction Loan Disbursement Endorsement (ATG Form 2015). The endorsement extends the policy coverage to the date of the last disbursement and increases the Amount of Insurance to the cumulative total of the amount disbursed. It also provides mechanics’ lien coverage for the amount of the last disbursement.

	2. At the time of the final disbursement, in addition to obtaining the items set forth above, the following requirements must be satisfied: 
	a. Obtain an architect’s final certificate that the building complies with the plans and specifications, building codes, covenants, and restrictions and that all “punch list” items have been completed.
	b. Obtain a certificate of occupancy, if required by escrow.
	c. Obtain final lien waivers from all contractors, subcontractors, sub-subcontractors, and materials providers.
	d. Perform or obtain a final title search showing that no mechanics’ liens or other encumbrances have been recorded.
	e. Issue a final Construction Loan Disbursement Endorsement increasing the Amount of Insurance to the full amount of the construction mortgage principal.
	Upon delivery of the final disbursement endorsement, the lender has the option of converting the MPC to an ALTA Mortgagee Policy (MPA) if the same lender is providing the end loan. An MPA replacement policy can be issued to the construction lender for the fee for a concurrent policy as long as the MPA is in an amount less than or equal to the MPC. 




	EXHIBIT 9A-1: CONSTRUCTION LOAN TITLE INSURANCE POLICY (MPC) – ATG® FORM 1050 (page 1 of 4)
	EXHIBIT 9A-2: CONSTRUCTION LOAN DISBURSEMENT ENDORSEMENT – ATG® FORM 2015
	I. Leasehold Owner Policy (OPL) and Leasehold Mortgagee Policy (MPL)
	A Leasehold Owner Policy (OPL) insures a tenant’s interest in real estate. ALTA created the policy in response to the need for coverage of commercial tenant’s rights under a ground lease. Consequently, you will generally find that OPL coverage is being requested in a commercial transaction. Although cooperatives also deal with “proprietary leases”, an OPL is not to be used when insuring a co-op; for such coverage, please see the Underwriting Chapter on Cooperatives. This chapter will discuss the insuring provisions of the OPL and Leasehold Mortgagee Policy (MPL) and will contain instructions on how to prepare both the OPL and MPL.
	The OPL is created by obtaining Schedules A and B (ATG Forms 1094 and 1095) for leasehold policies and using them in place of the standard OPA schedules. Additionally, the Leasehold–Owner Endorsement (ATG Form 2081) must be attached to the policy. The OPL coverage is entirely contained in the endorsement; there is no leasehold coverage without the endorsement.
	The MPL is created by obtaining Schedules A and B (ATG Forms 1096 and 1097) for leasehold policies (as is the OPL) and using them in place of the standard MPL schedules. Additionally, the Leasehold–Loan Endorsement (ATG Form 2082) must be attached to the policy. The MPL coverage is entirely contained in the endorsement; there is no leasehold coverage without the endorsement.

	II. Leasehold Owner Policy: Insuring Provisions
	The Insuring Provisions of the ALTA Leasehold Owner Policy (OPL) insure a tenant’s interest in real estate and provide the same insuring provisions as the ALTA Owner Policy. Specifically, these insuring provisions relate to: 1) the vesting of title to the insured estate (i.e., leasehold estate), 2) defects, liens, or encumbrances affecting title to the insured leasehold estate, 3) marketability, and 4) access.

	III. Exclusions from Coverage 
	The Exclusions from Coverage of the ALTA Leasehold Owner Policy are the same as those in the ALTA Owner Policy.

	IV. Conditions and Stipulations
	Because the coverage under a OPL is solely provided by the addition of the Leasehold–Owner Endorsement, the Conditions and Stipulations are the same as those contained in a typical Owner’s Policy, with the exception that the provisions of subsection (b) of Section 7 are deleted as they do not apply to a leasehold estate. However, the endorsement modifies the typical Owner’s coverage in three areas: 1) Definition of terms are expanded to cover leasehold related issues (most particularly in defining “Leasehold Estate”), 2) Determination of the value of loss or damage, and 3) Coverage of miscellaneous items of loss or damage.
	A. Definition of Terms
	Paragraph 1 of the Leasehold–Owner’s Endorsement sets forth definitions for the following terms as shown:
	The most critical definition is that of the “Leasehold Estate” as it insures the right of the tenant’s possession subject to any provision in the Insured lease that may limit that right of possession (e.g., there is not coverage in the event of the tenant’s breach of the lease). Consequently, it becomes critical to show any such limitations to the tenant’s continuing possession in the Schedule B exceptions.

	B. Valuation of Estate or Interest in the Land
	Paragraph 3 of the Leasehold–Owner’s Endorsement sets forth a formula for determining the value of the leasehold estate, if such value is necessary in computing the loss to the Insured.
	If, in computing loss or damage, it becomes necessary to value the estates or interests of the Insured as the result of a covered matter that results in an eviction, then that value shall consist of the value for the remaining lease term of the leasehold estate and any tenant leasehold improvements existing on the date of the eviction. The insured claimant shall have the right to have the leasehold estate and the tenant leasehold improvements valued either as a whole or separately. In either event, this determination of value shall take into account rent no longer required to be paid for the remaining lease term.

	C. Miscellaneous Items of Loss
	Paragraph 4 of the Leasehold–Owner Endorsement includes the following costs in any claim for loss in the event of eviction of the Insured for any matter insured under the policy:


	V. Schedule A
	The Leasehold Owner Policy Form Schedule A is a different and distinct document from the standard OPA Schedule A. For a sample of this form, please review ATG Form 1094. Schedule A sets forth specific details about the transaction and the real estate. Schedule A includes the typical elements found in the OPA with the addition of the following essential elements:
	 Amount of Insurance
	The value of the leasehold estate.
	– NOTE: Establishing the value of the leasehold estate is a typical concern as it is difficult to determine. The issuing member should discuss the matter with the proposed insured’s attorney to ascertain the Amount of Insurance being sought by the proposed insured and use that amount. Please further note, however, that the actual loss or damage will be determined by the language of Paragraph 3 of the Leasehold–Owner Endorsement and the Conditions and Stipulations of the Policy.
	 Name of Insured
	The name(s) of the Lessee(s). 
	 The estate … is the leasehold estate, as leasehold estate is defined in Paragraph 1.c. of the Leasehold–Owner’s Endorsement attached hereto and is identified as follows:
	The leasehold estate insured hereunder was created by the instrument herein referred to as the Lease, executed by * as Lessor and * as Lessee, dated * and recorded * as Document # *, which Lease demises the land for a term of years beginning * and ending *.
	A description of the leasehold estate. (See above language).
	 The leasehold term is
	The beginning and ending dates of the lease. (See above language).
	 Title is vested in
	The name(s) of the party(ies) in title to the leasehold estate (i.e., Lessee).

	VI. Schedule B
	The Leasehold Owner Policy Form Schedule B (ATG Form 1095) also relates specifically to the insured property. It sets forth matters for which no coverage is given to the Insured and for which the title company has no duty to defend. Schedule B will contain the usual elements found on an OPA Schedule B as to Standard Exceptions and Special Exceptions, and the underwriting considerations are the same as with an OPA. However, it is critical to raise a Special Exception for the “terms, conditions and provisions” of the insured lease set forth in Schedule A (i.e., there is no coverage if the Insured breaches the lease). 
	Additionally, the Lease should be carefully reviewed to determine if additional Special Exceptions need to be raised. Consideration should be given to such issues as easement rights, access, parking agreements, and limitations placed upon the lessee. Such limitations upon the lessee may include a requirement for the lessor’s consent prior to an assignment, sublease, mortgage, or other encumbrance of the leasehold estate.

	VII. Leasehold Loan Policy (MPL): Insuring Provisions
	The Insuring Provisions of the ALTA Leasehold Mortgagee Policy (MPL) give the same coverage as the ALTA Mortgagee Policy, as well as the additional coverage as outlined in Section II above.
	The MPL is created by obtaining Schedules A and B (ATG Forms 1096 and 1097) for leasehold policies (as is the OPL) and using them in place of the standard MPA schedules. Additionally, the Leasehold–Loan Endorsement (ATG Form 2082) must be attached to the policy. The MPL coverage is entirely contained in the endorsement; there is no leasehold coverage without the endorsement.

	VIII. Exclusions from Coverage
	The Exclusions from Coverage of the ALTA Leasehold Mortgagee Policy are the same as the ALTA Mortgagee Policy.

	IX. Conditions and Stipulations
	As in the case of the OPL, because the coverage under an MPL is solely provided by the addition of the Leasehold–Loan Endorsement, the Conditions and Stipulations are the same as those contained in a typical Mortgagee’s Policy. However, as previously stated in the discussion of the OPL, the endorsement modifies the typical Mortgagee’s coverage in the same three areas: 1) Definition of terms are expanded to cover leasehold related issues (most particularly in defining “Leasehold Estate”), 2) Determination of the value of loss or damage, and 3) Coverage of miscellaneous items of loss or damage. (Please see above Section IV.)

	X. Schedule A
	The Leasehold Mortgagee Form Schedule A is a different and distinct document from the standard MPA Schedule A. For a sample of this form, please review ATG Form 1096. Schedule A sets forth specific details about the transaction and the real estate. Schedule A includes the typical elements found in the MPA with the addition of the following essential elements:
	 Amount of Insurance
	The principal amount of the leasehold mortgage.
	 Name of Insured
	The name(s) of the lesee(s). 
	 The estate … is the leasehold estate, as leasehold estate is defined in Paragraph 1.c. of the Leasehold–Loan Endorsement attached hereto and is identified as follows:
	The leasehold estate insured hereunder was created by the instrument herein referred to as the Lease, executed by * as Lessor and * as Lessee, dated * and recorded * as Document # *, which Lease demises the land for a term of years beginning * and ending *.
	 The leasehold term is
	The beginning and ending dates of the lease. (See above language).
	 Title is vested in
	The name(s) of the party(ies) in title to the leasehold estate (i.e., Lessee).

	XI. Schedule B
	The Leasehold Mortgagee Policy Form Schedule B (ATG Form 1097) also relates specifically to the insured property. It sets forth matters for which no coverage is given to the Insured and for which the title company has no duty to defend. Schedule B will contain the usual elements on an MPA Schedule B as to Special Exceptions, and the underwriting considerations are the same as with an MPA. However, it is critical to raise a Special Exception for the “terms, conditions, and provisions” of the insured lease set forth in Schedule A (i.e., there is no coverage if the Insured breaches the lease).


	EXHIBIT 9B-1: LEASEHOLD OWNER FORM SCHEDULE A – ATG® FORM 1094
	EXHIBIT 9B-2: LEASEHOLD OWNER FORM SCHEDULE B – ATG® FOR 1095
	EXHIBIT 9B-3: LEASEHOLD MORTGAGEE FORM SCHEDULE A – ATG® FORM 1096
	EXHIBIT 9B-4: LEASEHOLD MORTGAGEE FORM SCHEDULE B – ATG® FORM 1097
	EXHIBIT 9B-5: LEASEHOLD–OWNER’S ENDORSEMENT ATG® FORM 2081 (page 1 of 2)
	EXHIBIT 9B-6: LEASEHOLD–LOAN ENDORSEMENT ATG® FORM 2082 (page 1 of 2)
	I. U.S. Government Policies
	This policy is specifically designed to insure property acquired by the United States Government by purchase or by condemnation.

	II. Insuring Provisions
	1.-4. Insuring Provisions one through four of the ALTA U.S. Government Policy are identical to the ALTA Owner Policy.
	5. Insuring Provision five provides that, if title is obtained through a condemnation proceeding, additional coverage is given for failure of the commitment (as updated after filing a lis pendens notice) to disclose anyone having an interest in the land.

	III. Exclusions from Coverage
	1.-3. Paragraphs one through three of the Exclusions from Coverage are identical to the ALTA Owner Policy.
	4. Paragraph four states that the title company will neither indemnify nor pay to defend title to the real estate by reason of any claim based upon the invalidity or insufficiency of any condemnation proceeding by the United States (except as insured by Insuring Provision five, above).

	IV. Conditions and Stipulations
	1.-4. Paragraphs one through four are identical to the ALTA Owner Policy.
	5. Proof of Loss or Damage.
	In the ALTA Owner Policy, paragraph five provides that the Insured’s failure to cooperate in providing information or to submit to examination regarding the claim will terminate the title company’s obligation regarding that claim. The U.S. Government Policy amends paragraph five to provide that a duty to cooperate is required unless it is prohibited by law or governmental regulation.
	6. Option to Pay or Otherwise Settle Claims; Termination of Liability
	In the ALTA Owner Policy, paragraph six provides that the title company may pay to the Insured the amount of the policy or may pay to any third party or to the Insured the amount of the loss or damage. The U.S. Government Policy conditions payment to third parties upon the approval of the Attorney General. It also explains that the rights of the United States under the policy are not prejudiced by the failure of the Attorney General to approve the payments, unless such failure prejudices the title company.
	7. Determination and Extent of Liability.
	In the ALTA Owner Policy, paragraph seven limits the title company’s liability to the lesser of the Amount of Insurance on Schedule A or the difference between the value of the estate as insured and the value of the estate subject to the defect, lien, or encumbrance. If the Amount of Insurance is less than 80% of the value of the estate, a co-insurance provision automatically applies. In the U.S. Government Policy, the co-insurance provision has been deleted. It is possible that the United States could seek to insure the property for less than the property’s value. Therefore, if the value of the estate to be insured is greater than the Amount of Insurance, the Co-Insurance Endorsement should be added to the U.S. Government Policy.
	8.-13. Paragraphs eight through thirteen are identical to the ALTA Owner Policy.
	14. Arbitration only by Agreement.
	Paragraph fourteen differs from the arbitration provision of the ALTA Owner Policy. This paragraph provides that arbitration will be allowed only if agreed to by both the title company and the United States. Additionally, if matters are submitted to arbitration, the law of the United States shall apply, and if there is no federal law, then the law of the situs of the land shall apply.
	15.-17. Paragraphs fifteen through seventeen are identical to the ALTA Owner Policy.

	V. Schedule A
	The ALTA U.S. Government Policy Form Schedule A is a separate document from the actual policy jacket. It sets forth specific details about the transaction and the real estate. Schedule A includes the following essential elements:
	 Policy Number
	The “Serial Number,” the number imprinted on the cover of the policy jacket.
	 Effective Date
	The date and time the document creating the estate or interest was recorded. Remember, nothing is covered prospectively.
	 Amount of Insurance
	The sales price or other consideration paid for the interest.
	 Name of Insured
	The name(s) of the buyer(s).
	 The estate … is at the Effective Date … vested in
	The name(s) of the party(ies) in title.
	 The land referred to … is described as follows
	The full legal description of the premises being insured.
	 Issued by
	The issuing agent’s name, member number, authorized signature, and address.

	VI. Schedule B
	The ALTA U.S. Government Policy Form Schedule B also relates specifically to the insured property. It sets forth matters for which no coverage is given to the Insured and for which the title company has no duty to defend.
	 Policy Number
	The “Serial Number,” the number imprinted on the cover of the policy jacket.
	 Standard Exceptions
	Raise the preprinted five Standard Exceptions from the commitment as Special Exceptions on Schedule B unless the following items are provided to the title company in order to give “full ALTA” or “extended” coverage:
	– ALTA Statement;
	– Survey (An ALTA Survey is required for commercial or vacant property);
	– Special assessment search; and
	– Other documents, depending on the type of property or specific transaction (e.g., mechanics’ lien waivers, utility company letters, etc.).
	 Special Exceptions
	Raise specific title matters that relate to the insured property as Special Exceptions. Raise the lien of taxes as the first Special Exception. Set forth additional exceptions (mortgages, other liens or restrictions, easements, etc.) that represent encumbrances on or defects in title to the property in the remainder of Schedule B.
	 Issued by
	The issuing agent’s name, member number, authorized signature, and address.

	VII. Forms
	There are two methods by which you can issue a U.S. Government Policy. The first is by using the U.S. Government Policy jacket; which you should be able to print using ATG REsource®. The second method is by issuing a typical OPA with an attached U.S.A. Policy Endorsement (ATG Form 2091). If you have any questions regarding the issuance of a U.S. Government Policy, please contact the Underwriting Department.

	I. Short Form Residential Loan Policy – Insuring Provisions; Exclusions from Coverage; Conditions and Stipulations
	The Short Form Residential Loan Policy reduces the ALTA Mortgagee Policy to a single-page policy. It incorporates by reference the Insuring Provisions, the Exclusions from Coverage, and the Conditions and Stipulations of the ALTA Mortgagee Policy Form. 

	II. Schedule A
	Schedule A of the Short Form Residential Loan Policy references the actual recorded insured mortgage for the Effective Date of the policy, the description of the land covered by the policy, and the party(ies) in whom title is vested (the borrower(s) shown on the insured mortgage). The remainder of the Schedule A information (policy number, Amount of Insurance, mortgage amount, mortgage date, name of Insured, name of borrower(s), and property address) is completed by the member.

	III. Schedule B
	Schedule B of the Short Form Residential Loan Policy automatically excludes the following matters:
	1. Taxes and special assessments becoming due after the Date of Policy.
	2. Covenants, conditions, and restrictions of record. The policy gives specific assurances that such covenants, etc., have not been violated, and that any future violation will not result in a reversion or forfeiture of title, and that the lien of the mortgage will not be extinguished, subordinated, or impaired by the covenants, etc.
	3. Easements or servitudes of record. The policy gives specific assurance that there are no encroachments of the improvements upon the easements and that the use of the easements will not interfere with or damage the improvements (including lawns, shrubbery, and trees).
	4. Any mineral rights, lease, or reservation of record. The policy insures (for residential one-to-four family dwelling purposes) that the mineral rights will not interfere with the residential use, and also insures against any damage to the residential improvements (including lawns, shrubbery, and trees) from the use of the surface of the land in the exercise of the mineral rights. There is no coverage for subsidence.
	5. The policy gives coverage for survey matters (both encroachments of the improvements on the insured premises onto adjoining land and vice versa).

	IV. Endorsements
	The Short Form Residential Loan Policy incorporates by reference the following ALTA endorsements:
	 Endorsement 4 – Condominium Blanket
	 Endorsement 5 – Planned Unit Development
	 Endorsement 6 – Variable Rate (A.R.M.) Mortgage
	 Endorsement 6.2 – Variable Rate (A.R.M.) Mortgage with Negative Amortization
	 Endorsement 7 – Manufactured Housing
	 Endorsement 8.1 – Environmental Protection Lien
	 Endorsement 9 – Restrictions, Encroachments, & Minerals
	Endorsement coverage is given merely by checking the appropriate box on the Short Form Residential Loan Policy. Provide any additional endorsements not listed on the policy by attaching them to the policy. 

	V. Addendum to Schedule B
	Finally, if there are additional exceptions that have priority over the insured mortgage or that the title company is unwilling to insure, attach an Addendum to Schedule B of the Short Form Residential Loan Policy setting forth those exceptions.
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