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2340 S. Arlington Heights Road, Suite 400
Arlington Heights, Illinois 60005

May 14, 2013

Peter J. Birnbaum Gus Abello Patricia Weinstein
Attorneys’ Title Guaranty Chicago Title First American Title
Fund, Inc., 24" Floor 10 S. LaSalle St 27775 Diehl Road
One South Wacker Dr Suite 2850 Suite 200
Chicago, IL 60606 Chicago, IL 60603 Warrenville, IL 60555
Re: HUD Buyer Select

Dear Mr. Birnbaum, Mr. Abello, and Ms. Weinstein:

I am writing to express concerns on behalf of the Illinois Real Estate
Lawyers Association and its over 2,250 members throughout the State of
Illinois regarding HUD’s Buyer Select Program as implemented since March
1%t of this year. We are requesting that you take steps as appropriate to correct

the problems we see developing.

Asyou are aware, effective for contracts executed on or after March 1,
2013, the Department of Housing and Urban Development (“HUD”) has
implemented its “Buyer Select Closing Agent Pilot Program” (“Buyer Select
Program”) in select counties in Northern Illinois, including Cook and the
collar counties. Under the Buyer Select Program, buyers are now able to
choose their own Closing Agent. Three companies currently serve as asset
managers for HUD in Illinois: (1) PEMCO Limited (“PEMCO”); (2) Ofori &
Associates, P.C.; and (3) HomeTelos. All three asset managers administer the
Buyer Select Program for HUD. Closing guidelines have been obtained

regarding PEMCO’s Closing Agent, and we are in the process of attempting



to obtain Closing Agent guidelines for Ofori & Associates, P.C. and

HomeTelos.

To administer the Buyer Select Program for HUD, PEMCO has
promulgated a list of tasks that are expected to be performed by the Closing
Agent (likely the buyer’s attorney and/or title company/escrow closing agent).
Tasks to be performed by the Closing Agent include the following, among
many others:

* Hold earnest money in escrow pursuant to strict instructions in
adherence with HUD’s Earnest Money Guidelines and Forfeiture and
Extension Policy.

* Submit closing extension requests and fees in connection therewith on
behalf of the Buyer to PEMCO.

* Prepare (or cause to be prepared) the Deed from HUD to the Buyer.

* Obtain necessary title clearance to clear exceptions from the title
commitment, which may in some cases require the skill and expertise
of an attorney.

* Advance costs for many items that will be required to clear title
exceptions/prepare for closing, such as condominium/homeowners’
association disclosures, letters and documents, open item
bills/estimates of redemption for open/sold real estate taxes, fees and
costs for municipal inspections/stamps, etc.

* Prepare the Seller’s closing statement, which contains the figures to be

used to prepare the HUD-1 Settlement Statement.

While the Buyer Select Program helps facilitate the long-
awaited disposition of foreclosed homes to eligible purchasers and was
created with the goal of streamlining the closing process for the benefit of
both HUD and buyers, the program also has the unintended consequence of

violating the laws in several states—including Illinois.



The law in Illinois is well settled regarding what real-estate-related
activities or services constitute the practice of law in real estate transactions,
and, therefore, require the training and skill of a lawyer. In People ex rel.
Illinois State Bar Ass’n et al. v. Schafer, 404 Ill. 45, 87 N.E.2d 773 (1949), for
example, a licensed real-estate broker was held in contempt of court for
preparing contracts, deeds, notes and mortgages for which he received a
broker’s commission. See id. The broker contended that the preparation of
such instruments was proper because it was done in connection with his real
estate business and that those acts were more or less mechanical or routine,
requiring no legal knowledge or skill. See id. at 53. The court disagreed and
stated as follows:

Many titles are complex and complicated. They have grown
more so from time to time and will not likely become less
complex in the future. Those who prepare instruments which
affect titles to real estate have many points to consider. A
transaction which at first seems simple may, upon
investigation, be found to be quite involved. One who merely
fills in certain blanks when other pertinent information should
be elicited and considered is rendering little service but is
acting in a manner calculated to produce trouble.

Id. at 53-54.

In the landmark case of Chicago Bar Association et al. v. Quinlan and
Tyson, Inc., 34 111.2d 116; 214 N.E.2d 771 (1966), the Illinois Supreme Court
held that “[t]he drawing or filling in of blanks on deeds, mortgages and other
legal instruments subsequently executed requires the peculiar skill of a
lawyer and constitutes the practice of law.” Id. at 122. The court also pointed
out that “it is the character of the acts that determines the issue. If by their
nature they require a lawyer’s training for their proper performance it does
not matter that there may have been a widespread disregard of the
requirement or that considerations of business expediency would be better
served by a different rule.” Id. at 120.

As a result of Quinlan and Tyson, sellers and buyers involved in real
estate transactions in Northern Illinois are represented in virtually every

closing by independent attorneys of their own choosing. Indeed, sales
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contracts used throughout the Chicago metropolitan area and collar counties
all contain "Attorney Approval" clauses emphasizing the importance of such
representation. In the HUD Buyer Select Program transactions, however,
HUD is not represented by an attorney. Rather, HUD expects the “Closing
Agent” to take responsibility for and/or oversee the completion of many tasks
that should be performed by an attorney, including the preparation of the
deed to be executed by HUD as Grantor and given to the buyer as Grantee.

Deed preparation is perhaps the most troublesome of the tasks
required to be completed by the Closing Agent. As the court held in Quinlan
and Tyson, the preparation of a deed “requires the peculiar skill of a lawyer
and constitutes the practice of law,” and, therefore, should not be performed
by a Closing Agent. See Quinlan and Tyson at 122.

Some might argue that the buyer’s attorney can serve as the “Closing
Agent” and as attorney can also prepare the deed on behalf of HUD, thus
avoiding the unauthorized practice issues discussed above. A host of
additional legal and ethical problems could arise, however, if an attorney
chooses to serve as Closing Agent in the Buyer Select Program. For example,
llinois and many other states place strict limitations on dual representation
(representation of both the buyer and seller), and informed consent must
always be obtained from each affected client, which informed consent HUD

would not be likely to provide. See Ill. R. Pro. Conduct Rule 1.7.

Attorneys may also violate their ethical duties by limiting their
representation to only the drafting of the deed and other closing documents
in HUD Buyer Select Program transactions. The Illinois State Bar Association
has long cautioned attorneys against providing “limited representation” such
as the preparation of only the deed and closing documents on behalf of a
party to a real estate transaction because of the impact of such limited
representation on proper communications with the client and because of the
possible fostering of the unauthorized practice of law. Rule 1.4(b) of the Rules,

“

for example, requires an attorney to . explain a matter to the extent
reasonably necessary to permit the client to make informed decisions

regarding the representation.” By limiting the scope of his representation to
A



the preparing of documents only, the attorney may fail to fulfill his ethical
obligations under Rule 1.4(b). See Ill. R. Pro. Conduct Rule 1.4(b); see also ISBA
Opinion No. 94-1 (July 1994) (“A lawyer. . . may violate rules pertaining to . ..
the duty to communicate with and explain matters to a client, by limiting his
role in a real estate transaction to the drafting of documents . ..”).

The Rules also prohibit aiding and abetting in the unauthorized
practice of law. Rule 5.5 states that “[a] lawyer shall not practice law in a
jurisdiction in violation of the regulation of the legal profession in that
jurisdiction, or assist another in doing so.” Ill. R. Pro. Conduct R. 5.5 (emphasis
added) If a buyer’s attorney engages a Closing Agent for a HUD transaction
and arranges or is complicit in allowing for the deed to be prepared by a non-
attorney, the attorney may violate Rule 5.5. A buyer’s attorney who himself or
herself prepares the conveyance deed may run afoul of several Rules of
Professional Conduct. Moreover, where the buyer’s attorney arranges to have
the deed prepared by another attorney (who is not acting as the seller’s
attorney), he or she may yet be fostering the unauthorized practice of law.
ISBA Opinion 94-1 characterizes an attorney who simply prepares a deed and
sends it off to the closing, without more, as effectively having delegated the
resolution of problems arising from such document -- and other problems
that may arise at the closing -- to a non-attorney and may thus be fostering the
unauthorized practice of law. Non-attorneys involved, e.g., realtors or closers,
may be required to answer questions at closing regarding the legal effect of

terms of the deed, or regarding related legal questions.

Additional concerns are presented with regard to the requirements
placed upon a buyer’s attorney by the program. Inspection and/or walk
through issues and other legal problems often arise during the course of a real
estate transaction. When these kinds of problems arise, with whom does the
buyer’s attorney negotiate? Since HUD must have local counsel, an attorney
can't ethically engage in direct communication with HUD by and through its

authorized agent, such as PEMCO.



To comply with Illinois law, IRELA believes that HUD must be
represented in Illinois by an Illinois lawyer. We would be most happy to sit
down with representatives of HUD and its asset managers to work through
these issues. We are confident that we can work together to address these
issues, which will result in a much smoother closing process and better

protection for Illinois consumers.

Please let me know if you need any further information. Thank you

for your assistance in this matter.

Sincerely,

Ralph 9. Sechumann
Ralph J. Schumann

President, Illinois Real Estate Lawyers Association (IRELA)

cc: IRELA Board of Directors



