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Overview of ATG Commercial Title Services

 Commercial transactions are often complex, with each 
transaction having its own set of specifications 
depending upon the type of property and contract 
requirements. 
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Overview of ATG Commercial Title Services

 ATG has implemented guidelines and forms to assist 
you in handling your commercial transactions.
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Overview of ATG Commercial Title Services

 ATG insures commercial property directly or through a 
direct agency relationship with First American Title 
Insurance Company, depending on the nature of the 
transaction.
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Overview of ATG Commercial Title Services

 You will work with a commercial underwriting attorney 
from ATG’s staff.
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Overview of ATG Commercial Title Services

 Your assigned commercial underwriter will:
– review/prepare the title commitment;

– review the survey;

– review and respond to title objection letters from buyer’s 
counsel and lender;

– underwrite and approve endorsements;

– prepare pro forma policies; 

– negotiate policy and endorsement coverage;

– help resolve title and closing problems; and 

– facilitate closing tasks, if needed.
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Overview of ATG Commercial Title Services

 ATG’s commercial underwriters and support staff have 
a deep understanding of title and closing matters and 
will be a valuable asset as you navigate due diligence, 
closing preparation, and closing.
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Know the Deal

 What type of property is it?
– ATG defines commercial property as any property that is not 

residential; therefore, commercial property includes the 
following:
 retail;

 office;

 industrial;

 un-platted vacant land;

 farmland; 

 mixed-use property; and

 apartment buildings of more than four units.
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Know the Deal

 Are there any unusual risks? 
– Most common:

 Access concerns.

 Survey issues.

 Construction commenced, recently completed, or contemplated.

 Identify unusual risks as early as possible to allow ATG 
time to work with you to resolve or underwrite them.
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Extended Coverage

 Term of art that refers to insuring over one or more of 
the five Standard Exceptions in a 2006 ALTA Owner’s 
Policy.

 This process is called “insuring over” because 
Standard Exceptions remain on Schedule B of the final 
Owner’s Policy and an endorsement is attached to the 
policy to indicate which of the Standard Exceptions 
have been deleted.
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Extended Coverage

 Most lenders also require extended coverage over 
Standard Exceptions on their Loan Policies.

 Standard Exceptions are automatically deleted from 
Schedule B of the Loan Policy form, but underwriting 
guidelines for approval of extended coverage should 
still be followed to make sure these exceptions can be 
waived/deleted.
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Extended Coverage Requirements for 
Commercial Transactions

 Current ALTA/NSPS survey (dated not older than 6 
months). 
– NOTE: A boundary survey and/or an older survey may be 

accepted on a case-by-case basis.

 Commercial Extended Coverage Affidavit executed by 
Seller/Owner of Record.

 ALTA Statements executed by both parties.

 Current tax and special assessment search.

 Extended Coverage Fee: $450.00
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ATG Form 3004
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Commercial Extended 
Coverage Affidavit
ATG Form 3039
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Surveys

 What is an ALTA/NSPS Survey?
– Survey that conforms to the national standards adopted by 

the American Land Title Association (“ALTA”) and National 
Society of Professional Surveyors (“NSPS”), formerly known 
as the American Congress on Surveying and Mapping.
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Surveys

 What is an ALTA/NSPS Survey?
– Prepared in accordance with Minimum Standard Detail 

Requirements for ALTA/NSPS Land Title Surveys, effective 
February 23, 2016 (“2016 ALTA/NSPS Survey 
Requirements”), and any Table A Optional Survey 
Responsibilities and Specifications (“Table A Items”) selected 
by the survey client.

The Nuts and Bolts of Commercial Title Insurance, Part 1ATG LEGAL EDUCATION

Karen Courtney
ATG

Chicago

Audio problems?
Listen by phone: 877.691.9300
Access Code: 7521231#

Surveys

 A complete ALTA/NSPS survey includes:
– On-site fieldwork per Section 5 of the 2016 ALTA/NSPS 

Survey Requirements:
 monuments and lines that control the boundaries of the surveyed 

property;

 rights of way and access;

 lines of possession and improvements along the boundaries; 

 location of buildings on the surveyed property;

 observed evidenced of easements and servitudes that burden the 
property, including surface indication of underground easements 
or servitudes;

 cemeteries; and

 water features.
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Surveys

 A complete ALTA/NSPS survey includes:
– Preparation of a plat or map pursuant to Section 6 of the 2016 

ALTA/NSPS Survey Requirements and its relation to 
documents provided to or obtained by the surveyor;

– Any information from Table A Items requested by the client; 
and

– Certification outlined in Section 7 of the 2016 ALTA/NSPS 
Survey Requirements.
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Surveys

 Why is an ALTA/NSPS Survey required to approve 
extended coverage on commercial transactions?
– An ALTA/NSPS Survey shows a greater level of detail and is 

more comprehensive than an ordinary boundary survey.

– Commercial transactions involve greater risk than residential 
transactions, and more detailed surveys can help title 
companies discover risks that may not be shown on boundary 
surveys.

– May be necessary to underwrite other endorsements, such as 
ALTA 3.1-06 Zoning (Improved Land).
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Survey Review

 Inspect the survey for: 
– Legal description discrepancies when compared with the legal 

description contained in the Commitment and vesting deed.

– Boundary lines and corresponding measurements.

– Location of structures in relation to boundary lines.

– Recorded easements, building setback lines, and other 
servitudes.

– Apparent easements for public utilities and quasi-public 
utilities.
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Survey Review

 Inspect the survey for: 
– Encroachments:

 Adverse encroachments

 Encroachments of structures over public utility easements. 

 Encroachments of structures onto adjoining neighbor’s property. 

 Encroachments of structures onto public alleys, roadways, 
walkways or other public property. 

 Violations of building setback lines.

– Access (ingress and egress) to and from a public roadway.
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Survey Review

 Additional Useful Tools
– Google Earth Satellite/Street View

 Useful to:

– Confirm the nature of improvements located on the land to 
be insured.

– Make risk decisions to approve affirmative endorsement 
coverage over encroachments.

– Verify access.

– Help determine if changes have been made to the property 
since the survey date.

 Caution: 

– Check date of Google Earth image.

– Online broker listing
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Surveys: Apparent Easements

 If the survey discloses public utilities or quasi-public 
utilities (e.g., overhead electric wires, electric meters, 
gas meters, manholes, water lines, sanitary sewer 
lines, gas lines, etc.) located outside of record 
easement areas, an “apparent easements” exception 
should be raised on Schedule B of the title 
commitment.
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Surveys: Apparent Easements for Public Utilities

 Apparent easements for public utilities and drainage 
serving the land, as evidenced by the [overhead electric 
wires, electric meters, gas meters, manholes, water lines, 
sanitary sewer lines, gas lines, etc.] located on the land, 
together with the right of access and entry thereto for 
maintenance, repair, and replacement of said utilities, as 
shown on the survey dated *, made by *, and known as 
Job/Order No. *.
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Survey – Apparent 
Easements for Public 
Utilities
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Surveys: Encroachments and Other Common 
Survey Issues

 Encroachments onto Public Utility Easements
– Loan Policy

 ATG will usually insure over any encroachment onto Public Utility 
Easements.

– Owner’s Policy
 ATG will usually insure over encroachments onto Public Utility 

Easements if:

– one foot or less; and

– encroachment has existed for 5 years or more.
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Survey – Encroachment onto Public Utility Easement
Example 1
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Example 2
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Surveys: Encroachments and Other Common 
Survey Issues

 Encroachments onto Adjoining Land
– Loan Policy

 ATG will usually insure over any encroachment onto adjoining 
land.

– Owner’s Policy
 ATG will usually insure over encroachments of permanent 

structures onto adjoining land if:

– one foot or less;

– encroachment has existed for 20 years or more.
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Survey – Encroachment onto Adjoining Land
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Surveys: Encroachments and Other Common 
Survey Issues

 “Adverse” Encroachments
– Improvement located mainly on adjoining land encroaching 

onto the land to be insured.

– Loan Policy
 ATG will usually insure over adverse encroachments if 5 feet or 

less.

– Owner’s Policy
 ATG will not insure over adverse encroachments because to do 

so could give rise to an instant claim.
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Survey – Adverse Encroachment 
Example 2
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Surveys: Encroachments and Other Common 
Survey Issues

 Building Setback Line Violations
– Building Setback Line

 Easement of unobstructed light, air, and vision for the benefit of 
owners of lots in the restricted area; also assures uniformity in 
the location of buildings burdened by the building line.

– Encroachment over platted building setback line.

– Insurable for both Loan and Owner’s Policies if:
 violation is less than 20% of required setback;

 violation has existed for 5 years or more.

– Other Factors
 Changes in character of neighborhood since creation of setback; 

whether there are other violations of the setback
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Survey – Building Line Violation
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Surveys: Encroachments and Other Common 
Survey Issues

 ATG may still be willing to insure over encroachments 
or building line violations that do not meet the 
foregoing requirements with payment of a special risk 
premium.

 Contact an ATG underwriter for assistance in those 
cases.
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Access

 Paragraph 4 of the insuring provisions of the 2006 
ALTA policies affirmatively insures the Insured against 
loss or damage sustained or incurred by the Insured 
by reason of “No right of access to and from the 
Land.”

 Accordingly, ATG must always ascertain that the land 
to be insured has “insurable” access.
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Access

 What is “insurable” access?
– ATG insures legal access.

 Example: ATG insures legal right to get to the property, 
regardless of whether the property is located at the top of a steep 
hill.

– ATG does not insure physical access.
 Example: ATG does not insure that the Insured will be able to 

reach the top of a steep hill covered by ice during the winter.

– Certain cases have held that the legal right of access must be 
vehicular access, e.g., access that is at least eight feet wide.
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Access

 What is “insurable” access?
– If there are several means of legal, insurable access, the 

Commitment and Policies do not insure a specific 
location for access, only that there is adequate legal access. 

– If a specific location for access needs to be insured, the 
insured party can request issuance of a Direct Access and 
Entry Endorsement (ALTA 17-06) and/or Indirect Access and 
Entry Endorsement (ALTA 17.1-06).
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Access

 What if there is no “insurable” access?
– If there is no insurable access, the land is “landlocked.”

– Raise the following exception on Schedule B:
 Attention is directed to the fact that the public records do not 

show any means of ingress or egress to or from the land, and, by 
reason thereof, this commitment and our policy, if and when 
issued, should not be construed as insuring against any loss or 
damage by reason of lack of access to and from the land.
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Lack of Access
(Landlocked Parcel)
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Access

 What if access is by means of an easement for ingress 
and egress?
– Access easement can be insured as an insured easement 

parcel in the legal description on Schedule A.

– An ATG underwriter should be consulted to ensure that the 
access easement is insurable and can be added as an 
easement parcel on Schedule A.

– If the access easement is insurable, then it is not necessary to 
raise an exception on Schedule B relating to the lack of 
access.
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Access

 Elements to look for in examining an easement to 
insure:
– Grantor, grantee, description of the property, consideration, 

and signature of the grantor;

– Identifies the parcels that are benefited and burdened by the 
easement;

– Make sure the easement has been or will be recorded;

– Make sure different individuals owned the dominant and 
servient tenements at the time the easement was created.

– Make sure that the grantor is/was owner of record of the land 
burdened by the easement; 
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Access

 Elements to look for in examining an easement to 
insure:
– Find out if the easement is exclusive to the dominant 

tenement or if other property owners use it as well;

– Find out whether title in the grantees of the easement is held 
in the same way the grantees hold title to the dominant 
tenement, e.g., joint tenancy;

– Find out if the easement is subject to any mortgages, liens, or 
other interests in the servient tenement, and so, verify lien 
holder consent; and 

– Determine if anything has occurred to terminate the 
easement.
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Access

 Insured Easement Parcel Legal Description:
– Parcel 1: [DOMINANT TENEMENT LEGAL DESCRIPTION]

– Parcel 2: Easement for the benefit of Parcel 1 as created by 
deed from * to * dated *, and recorded *, as Document No. * 
(in Book *, Page *) for the purpose of * over the following 
described land:  [legal description of easement].
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Access

 Insured Easement Parcel – Schedule B Exceptions:
– 1. Terms, provisions and conditions relating to the easement 

described as Parcel No. 2 contained in the instrument 
creating such easement.

– 2. Rights of the adjoining owner or owners to the concurrent 
use of the easement described as Parcel No. 2.

 NOTE: If the easement is exclusive to the owner of the 
dominant tenement, exception number 2, above, need not 
be raised. 
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Access Via Easement 
Example 2 – Google Satellite View

Seminar TitleThe Nuts and Bolts of Commercial Title Insurance, Part 1ATG LEGAL EDUCATION

Audio problems?
Listen by phone: 877.691.9300
Access Code: 7521231#

Karen Courtney
ATG

Chicago

Access Restriction Issue
(page 1 of 2)



30

Seminar TitleThe Nuts and Bolts of Commercial Title Insurance, Part 1ATG LEGAL EDUCATION

Audio problems?
Listen by phone: 877.691.9300
Access Code: 7521231#

Karen Courtney
ATG

Chicago

Access Restriction Issue
(page 2 of 2)

The Nuts and Bolts of Commercial Title Insurance, Part 1ATG LEGAL EDUCATION

Karen Courtney
ATG

Chicago

Audio problems?
Listen by phone: 877.691.9300
Access Code: 7521231#

Common Commercial Title Exceptions

 Exceptions we raise on Schedule B of the title 
commitment on all commercial transactions.

 These exceptions are intended to assist ATG to 
discover and underwrite high-risk issues present in 
commercial transactions.
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Common Commercial Title Exceptions

 Extended Coverage requirements Exception
– See previous discussion regarding extended coverage 

requirements.
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Common Commercial Title Exceptions

 “Commercial Real Estate Broker’s Lien” Exception
– Commercial Real Estate Broker Lien Act, 770 ILCS 15/1 et 

seq. 

– Can be waived upon receipt of:
 Commercial Real Estate Broker’s Lien Act Affidavit executed by 

Seller; and

 If a real estate broker has been engaged by Seller and/or Buyer, 
obtain an executed Waiver of Lien – Illinois Commercial Real 
Estate Broker Lien Act from the broker with whom brokerage 
agreement was signed.
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Estate Broker’s Lien 
Act Affidavit
ATG Form 3000
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Waiver of Lien – Illinois 
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Common Commercial Title Exceptions

 “Property Manager’s Lien” Exception
– Raised to address property manager’s fee, which can include 

lienable costs for maintenance and repair of property.

– Can be waived upon receipt of:
 Property Manager’s Lien Affidavit executed by Seller (if no 

property manager); or 

 Statement of Owner Relating to Property Manager and Final 
Waiver of Lien by Property Manager executed by Property 
Manager and Seller (if there is a property manager).
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Common Commercial Title Exceptions

 “Existing Unrecorded Leases” Exception
– Can be waived upon receipt of an ALTA Statement executed 

by both parties, provided the ALTA Statement does not 
identify any existing leases. 

– If the executed ALTA Statement identifies any unrecorded 
leases, the general existing leases exception cannot be 
waived. However, if requested, this exception can be modified 
to reference the specific leases (or Certified Rent Roll, which 
should be attached as an exhibit to the policy).

The Nuts and Bolts of Commercial Title Insurance, Part 1ATG LEGAL EDUCATION

Karen Courtney
ATG

Chicago

Audio problems?
Listen by phone: 877.691.9300
Access Code: 7521231#

Common Commercial Title Exceptions

 “Gap” Exception
– Removes coverage for defects that arise during the period 

between the effective date of the Commitment and the date of 
recording of the deed and/or mortgage to be insured, known 
as the “gap” period.

– To provide gap coverage on commercial transactions, ATG 
requires an executed Personal Undertaking (Gap) and a 
Commercial Gap coverage fee of $300.00 (split equally). 
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(Gap)
ATG Form 3040
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Audio problems?
Listen by phone: 877.691.9300
Access Code: 7521231#

Questions?

Karen Courtney
Commercial Underwriting Attorney
Phone: 312.752.1409
Fax: 312.224.0259
kcourtney@atgf.com

ATG Commercial Title and Escrow Department
Phone: 312.752.1988
Fax: 312.372.0464

Attorney’s Title Guaranty Fund, Inc.
One South Wacker Drive, Suite 2400
Chicago, Illinois 60606
Phone: 312.372.8361
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